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Pennsylvania's Limitations on Social Host

Liability: Adding Insult to Injury?
I.

Introduction

While drunk driving fatalities have been decreasing within the
past few years,1 there is no debate that drunk driving remains a serious problem in the United States. The U.S. Department of Transportation estimates that someone dies from an alcohol-related accident every twenty-three minutes and that someone is injured by such
an accident every ninety seconds.2
National, state and local governme 3ts, as well as a variety of
citizen groups 3 have been working to keep drunk drivers off the road.
Congress recently passed the Omnibus Drug Initiative Act of 1988
which gives states monetary incentives to implement programs
designed to ameliorate the drunk driving problem,' and the states
have individually initiated a variety of measures to combat drunk
driving.5 Although such massive efforts are being put forth to curtail
1.

Ruth Gastel, Drunk Driving & Liquor Liability, INS. INFO. INST., February 1993, at

1.
2. Id.
3. For example, MADD (Mothers Against Drunk Driving), SADD (Students Against
Drunk Driving), RID (Remove Intoxicated Drivers).
4. Omnibus Drug Initiative Act of 1988, Pub. L. No. 100-690, §§ 9001-05, 102 Stat.
4181 (1988) (codified as amended at 23 U.S.C.A. § 410 (West Supp. 1992)) (also known as
the Drunk Driving Prevention Act of 1988). Under the Act, states can get up to an additional
30% of highway monies apportioned to them if they implement various programs. § 9002, 102
Stat. at 4522. The states are eligible to receive a listed percentage of the cost of implementing
and enforcing drunk driving prevention programs that comply with the measures described in
the act. § 9002, 102 Stat. at 4521-22. The measures include: 1) expedited driver's license
revocation programs; 2) minimum license suspension schemes: 90 days for first offense, one
year suspension for repeat offense within five years; 3) mandatory blood-alcohol testing programs; and 4) open container laws. § 9002, 102 Stat. at 4522-24.
Twenty-nine states have administrative revocation laws where drivers refusing to submit
to an alcohol breath test automatically lose their driver's license for a period of time. Gastel,
supra note 1, at 3.
5. All states have raised their drinking age to 21, although Ohio and South Dakota still
allow the purchase of beer at a lower age. Gastel, supra note 1, at 7. More than 1,250 stronger
DWI laws have been passed since 1980. A Decade of Impaired Driving Progress, MADD Ten
Year Anniversary Info. Sheet (MADD, Dallas, TX), Nov. 1990. Nine states allow judges to
require convicted drunk drivers to use an interlock device whereby the driver must breathe into
a sensor which detects alcohol. Gastel, supra note 1, at 4. If alcohol is detected, the car cannot
be started. Id. Of course, the driver may have a sober third person breathe into the device.
Some states are reducing the blood alcohol content (BAC) level necessary to find that a driver
is under the influence of alcohol. Compare GA. CODE ANN. § 40-5-55(a) (Harrison 1990) with
GA. CODE ANN. § 40-5-55(a) (Harrison Supp. 1992) (reducing BAC from .12 to .10). A few
states don't permit a person accused of drunken driving to have a jury trial. See State v.
Hamm, 577 A.2d 1259 (N.J. 1990).
The United States Supreme Court has ruled that states may use sobriety checkpoints if
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drunk driving and an emphasis is being placed on compensating the
victims of drunk driving crashes,' most states, including Pennsylvania, still do not allow a claim against a social host who serves an
intoxicated adult guest who then drives and injures a third party in
an automobile accident.7
It is time for Pennsylvania to join the small but growing handful
of states which allow a claim to lie against a social host who serves

an adult guest under certain circumstances. This comment briefly
discusses the theories that courts have used to impose social host liability and the policy arguments made by courts that both impose and
reject liability. The comment then focuses on Pennsylvania's treat-

ment of the social host liability claim as it affects social hosts who
serve adult guests. Finally, this comment attempts to show that lia-

bility could be imposed on social hosts in a manner that would minimize the practical problems feared by those who oppose such

liability.
II.

Social Host Liability in the United States

A.

Theories of Liability

If a social host is to be found civilly liable for serving alcohol to
a guest, a court must find that the host breached a duty of care.8
Historically, courts have used three theories in deciding whether to
impose social host liability on hosts who serve adults, or, more accurately, in deciding whether to impose a duty of care on the host:9 1)
all vehicles passing through the checkpoint are stopped and the drivers are briefly examined.
Michigan Dept. of State Police v. Sitz, 110 S. Ct. 2481, 2488 (1990). However, state police
are still not permitted to randomly stop vehicles to check sobriety of drivers independent of
"articulable and reasonable suspicion" to do so. Delaware v. Prouse, 440 U.S. 648, 663 (1979).
The Supreme Court also held that videotaped evidence of sobriety tests, taken prior to Miranda warnings, are admissible not evidence because the sobriety tests involved physical evidence, not testimonial evidence. Pennsylvania v. Muniz, 110 S. Ct. 2638, 2652 (1990). The
court held that the audio portion of the tape was leld to be testimonial and, thus, its use
violated the fifth amendment. Id.
6. See 11 U.S.C. § 523(9) (Supp. III 1991) (disallowing a debtor who caused a motor
vehicle accident because of drunkenness to discharge a debt in bankruptcy to a party injured
in that accident). See also 136 CONG. REC. 1436 (1990) (discussing a bill that would close a
loophole that would enable drunk drivers who file bankruptcy to discharge their debt to their
victims by extending victim protections to chapter 13 bankruptcy proceedings).
7. See Edward L. Raymond, Jr., J.D., Annotation, Social Host's Liability For Injuries
IncurredBy Third PartiesAs A Result Of Intoxicated Guest's Negligence, 62 A.L.R. 4th 16,
47-65 (1988).
8. See RESTATEMENT (SECOND) OF TORTS § 4 (1965).
9. See Hilary R. Weinert, Comment, Social Hosts and Drunken Drivers: A Duty to
Intervene?, 133 U. PA. L. REV. 867, 873-74 (1985) (discussing theories used to impose liability
on social hosts when serving minors and/or adult guests). See also Darren R. Hensley, Social
Host Liability as an Accomplice: Has the Third Circuit Gone too Far? - Fassett v. Delta
Kappa Epsilon and Its Progeny, 60 PA. B. ASS'N Q. 138, 138-39 (1989).
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dramshop acts or civil damage acts;1 0 2) liquor control Statutes; 1

and 3) common law negligence principles.

2

A fourth method of imposing liability was adopted by the West

Virginia Supreme Court of Appeals in Price v. Halstead.'3 The
Price court, relying on the Restatement (Second) of Torts section
876(b),"4 held that a passenger would be held civilly liable if: 1) the
driver was under the influence, which proximately caused the accident; and 2) the passenger's conduct "substantially encouraged or
assisted" the driver's impairment. 15
The least successful method of imposing liability has been via
dramshop acts. 6 The Iowa Supreme Court' 7 and the Minnesota Supreme Court" had held that the language of their respective state's
dramshop acts was broad enough to include liability to social hosts.' 9
However, both the Iowa and the Minnesota legislatures then
amended their dramshop acts to exclude social host liability.20
Most courts have narrowly interpreted the language within
Dram Shop Acts, such as "selling, giving, or otherwise disposing
10. Dramshop acts, sometimes called civil damage acts, create civil liability for commercial purveyors of alcohol. See infra notes 16-26 and accompanying text.
11. These are criminal statutes which prohibit service of alcohol to classes or people who
the legislature has deemed to be incompetent to handle the effects of alcohol. See infra notes
27-31 and accompanying text.
12. See infra notes 31-39 and accompanying text.
13. 355 S.E.2d 380 (W. Va. 1987).
14. RESTATEMENT (SECOND) OF TORTS § 876 (1965) ("For harm resulting to a third
person from the tortious conduct of another, one is subject to liability if he . . .(b) knows that
the other's conduct constitutes a breach of duty and gives substantial assistance or encouragement to the other so to conduct himself.").
15. Price v. Halstead, 355 S.E.2d 380, 389 (W. Va. 1987). The West Virginia Supreme
Court of Appeals later reiterated its Price holding in Overbaugh v. McCutcheon, 396 S.E.2d
153 (W. Va. 1990), stating that it would not allow a common law negligence claim to lie
against a social host. Id. at 156-57. The court also held that an employer will not be held liable
to a third party where there is a "lack of affirmative conduct creating an unreasonable risk of
harm to another on the part of the employer gratuitously furnishing alcohol to an employee."
Id. at 159 (emphasis added). One could question why the gratuitous furnishing of the alcohol
was not affirmative conduct.
16. Weinert, supra note 9, at 874.
17. Williams v. Klemesrud, 197 N.W.2d 614 (Iowa 1972).
18. Ross v. Ross, 200 N.W.2d 149 (Minn. 1972).
19. The Iowa Supreme Court stressed the language of the Iowa statute, which provided
that every person injured by an intoxicated person shall have a right of action "against any
person who shall, by selling or giving to another contrary to the provisions of this title any
intoxicating liquors ...." Williams, 197 N.W.2d at 615 (emphasis added). The Minnesota
Supreme Court looked to the history of their Civil Damage Act and concluded that "the legislature intended to create a new cause of action against every violator whether in the liquor
business or not." Ross, 200 N.W.2d at 152-53.
20. See IOWA CODE ANN. § 123.92 (West Supp. 1992) and MINN. STAT. ANN.
§ 340A.801 (West 1990). At the time of Iowa's Williams decision, the legislature had already
amended the statute to limit the imposition of liability on licensees and permittees. Williams,
197 N.W.2d at 616. However, in finding the social host liable, the court used the unamended
statute that was in effect at the time of the accident. Id.

97
. ...
" as

DICKINSON LAW REVIEW

SUMMER

1993

applying only to sellers of alcohol. 1 These courts have

found that these statutes were penal in nature, rather than remedial,
and/or that the legislatures had no intention of imposing liability on
social hosts through these statutes.22 In attempting to determine such
legislative intent, courts have often distinguished commercial purvey-

ors of alcohol from those who gratuitously furnish alcohol in that the
former have a financial incentive to continue serving an intoxicated
patron and are in a better position to monitor the drinking of the
patrons.2 3 Presently, only Alabama24 and New Jersey" impose social
host liability through their dramshop acts, and Alabama apparently
limits liability to situations where a host serves a minor.2 6
The second method of imposing a duty on social hosts has been
through the use of liquor control statutes.2 7 Alcoholic beverage control statutes exist in every state as well as the District of Columbia. 8
These statutes generally define classes of people who are deemed incompetent to handle the effects of alcohol.2 9 This theory has been
particularly successful when the host has served a minor, although
all intoxicated persons (adults as well as minors) are generally a protected class under these statutes."0 Other states have steadfastly held
that liquor control statutes apply only to licensees, although the lan-

21. See, e.g., Heldt v. Brei, 455 N.E.2d 842, 844 (I11.
App. Ct. 1983).
22. Id.
23. John R. Ashmead, Comment, Putting a Cork on Social Host Liability: New York
Rejects a Trend, 55 BROOK. L. REV. 995, 1001 (1989).
24. ALA. CODE § 6-5-71 (1975).
25. N.J. STAT. ANN. § 2A:15-5.6 (West 1990).
26. Martin v. Watts, 513 So.2d 958 (Ala. 1987) (per curiam) (permitting a cause of
action under the state Dram Shop Act against social host defendants who provided alcohol to
minors). In Beeson v. Scoles Cadillac Corp., 506 So.2d 999 (Ala. 1987), an employee of defendant attended defendant's company party. The employee became intoxicated (beer and
wine were provided by defendant at no charge) and while driving home crashed into plaintiff's
car killing plaintiff and a passenger in plaintiff's car. Id. at 999. Alabama's Dram Shop Act
contained the language: "a right of action [exists] against any person who shall, by selling,
giving or otherwise disposing of to another, contrary to provisions of law, any liquors or beverages, cause the intoxication of such person . . . " ALA. CODE § 6-5-71 (1975) (emphasis
added). The Beeson court stated that the legislative intent behind the Act was to discourage
the illegal sale of alcohol and, therefore, that "a social host is not liable under the Dram Shop
Act when no sale is involved, or where the alcoholic beverage is not dispensed contrary to
law." Beeson, 506 So.2d at 1001 (emphasis added). Thus, "contrary to law" seems only to
include serving a minor, not serving an intoxicated adult.
27. See, e.g., CONN. GEN. STAT. ANN. § 30-86 (West 1990) (prohibiting sales to minors,
intoxicated persons and habitual drunkards); IND. CODE § 7.1-5-10-15 (1991) (unlawful "to
sell, barter, deliver, or give away an alcoholic beverage to another person who is in a state of
intoxication if the person knows that the other person is intoxicated").
28. Hensley, supra note 9, at 140.
29. These classes generally include minors, visibly intoxicated persons, insane persons,
and habitual drunkards. See, e.g., 47 PA. CONS. STAT. ANN. § 4-493(1) (Supp. 1992).
30. See, e.g., Brattain v. Herron, 309 N.E.2d 150, 156 (Ind. Ct. App. 1974) (holding
that service to a minor is negligence per se under IND. CODE 7-1-1-32(10) (1971)).
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guage of the statutes may often easily be interpreted to include nonlicensees."'
The third method of imposing civil liability on a social host is
through common law negligence principles. The issue as stated in the
seminal case of Kelly v. Gwinnella2 is whether to impose a duty of

care upon the host.3" The Kelly court decided in favor of imposing
such a duty by weighing the "relationship of the parties, the nature
of the risk, and the public interest in the proposed solution."3 4 While
acknowledging that social gatherings at which alcohol is served are
"regarded by many as important,"3 5 the court emphasized society's
unanimous acceptance of the goal of reducing drunken driving, the
deterrent effect which the court's new rule should have on potential
drunk drivers, and the "added assurance of just compensation to the
victims of drunken driving" in imposing the duty of care on social
36

hosts.

31. See, e.g., MIss. CODE ANN. § 67-1-83(1) (1991) ("It shall be unlawful for any permittee or other person to sell or furnish any alcoholic beverage to any person who is known to
be insane or mentally defective, or to any person who is visibly intoxicated .......
) (emphasis added).
The Mississippi Supreme Court stated that "or other person" ordinarily refers to an employee of a permittee or a person who is otherwise under the employee's control. Boutwell v.
Sullivan, 469 So.2d 526, 528 (Miss. 1985). However, the guests in Boutwell had been drinking
beer and the court, in denying that the plaintiff had a claim under § 67-1-83(1), focused on
§ 67-1-5 which expressly excluded beer containing not more than 4% of alcohol from the
definition of an "alcoholic beverage." Boutwell, 469 So.2d at 528. See also Manning v. Andy,
310 A.2d 75, 76-77 (Pa. 1973) (Pomeroy, J., concurring) (defining "any other person" as used
in 47 P.S.3 4-493(1) to mean those persons affiliated with the liquor industry). But see Ashlock v. Norris, 475 N.E.2d 1167, 1169 (Ind. Ct. App. 1985) (holding that the legislature had
defined "person" to include any natural person, not simply those engaged in the sale of
alcohol).
The California Supreme Court used a liquor control statute to impose liability on a host
in Coulter v. Superior Court of San Mateo County, 577 P.2d 669, 672-73 (Cal. 1978). However, the California legislature abrogated the ruling in Coulter and abolished civil liability not
only for social hosts, but also for commercial purveyors of alcohol who serve adults. CAL. Bus.
& PROF. CODE § 25602 (West 1985). Under the statute, liability remains if a commercial
purveyor serves an obviously intoxicated minor. § 25602.1 (West Supp. 1993).
32. 476 A.2d 1219 (N.J. 1984). In Kelly an automobile accident victim sued a social
host who provided alcohol to a visibly intoxicated guest, knowing that the guest would shortly
thereafter be driving. Id. at 1220. The guest, a short time after leaving the host's home, collided "head-on" with the plaintiff. Id. at 1221.
33. The court stated that the elements of a cause of action for negligence were present
and, therefore, the "only question remaining is whether a duty exists to prevent such risk or,
realistically, whether this Court should impose such a duty." Id. at 122. It should be noted
that this case has been superseded by statute. See Chase Manhattan Bank v. Josephson, 619
A.2d 241 (N.J. Super. Ct. 1993); Wagner v. Schlue, 605 A.2d 294 (N.J. Super. Ct. 1992).
34. Kelly, 476 A.2d at 1221 (citing Goldberg v. Housing Auth. of Newark, 186 A.2d
291, 293 (N.J. 1962)).
35. Id. at 1224.
36. Id. at 1222, 1224. The New Jersey Legislature has taken away the option of the
common law negligence suit and has enacted a dram shop act which imposes liability on social
hosts under the following circumstances:
(1) The social host willfully and knowingly provided alcoholic beverages either
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This method of imposing liability on a social host has found
strong favor with commentators, but most state courts continue to
reject the theory. 7 Following the Kelly decision, however, a few
states have allowed such a common law negligence claim to lie
against a social host.3 8 Moreover, some courts which have rejected a
plaintiff's common law negligence claim in a particular case have
implied that under different facts, such a claim may lie.3 9
B. Whether to Allow a Claim Against a Social Host Who Serves
an Adult Guest: Policy Arguments
While a few states have enthusiastically accepted Kelly v. Gwinnell, there is still no widespread recognition of social host liability
when the host serves an adult. 0 There are numerous arguments
against imposing civil liability on social hosts in this situation.
Historically, the primary reason for disallowing a claim when a
host serves an adult guest has been the "consumption rule," which
a) To a person who was visibly intoxicated in the social host's presence; or b) To
a person who was visibly intoxicated under circumstances manifesting reckless
disregard of the consequences as affecting the life or property of another; and
(2) The social host provided alcohol beverages under circumstances which created an unreasonable risk of foreseeable harm to the life or property of another,
and the social host failed to exercise reasonable care and diligence to avoid the
foreseeable risk; and
(3) The injury arose out of an accident caused by the negligent operation of a
vehicle by the visibly intoxicated person who was provided alcoholic beverages
by a social host.
N.J. STAT. ANN. § 2A:15-5.6 (West 1990).
37. See, e.g., Beeson v. Scoles Cadillac Corp., 506 So.2d 999 (Ala. 1987); Klein v. Raysinger, 470 A.2d 507 (Pa. 1983). See also Ashlock v. Norris, 475 N.E.2d 1167 (Ind. Ct. App.
1985). The Ashlock court held that liability may be imposed on a social host for violating
Indiana's criminal alcoholic beverages statutes, id. at 1169, but refused to premise liability on
defendant's alleged negligence in helping the intoxicated person to her car and letting her
drive. Id. at 1171. The court found that "absent some special relation, not here present," the
host had no duty to the public. Id. at 1171. One could question why serving a guest to the
point of intoxication, helping her to her car, and letting her drive did not form the basis of a
special relationship. See generally, Recent Case, 102 HARV. L. REV. 549, 549 & nn. 2-3
(1988) (citing numerous law review articles in support of Kelly v. Gwinnell, as well as examples of state courts which have rejected Kelly).
38. See, e.g., McGuiggan v. New England Tel. & Tel. Co., 496 N.E.2d 141, 146 (Mass.
1986); Solberg v. Johnson, 760 P.2d 867, 870-71 (Or. 1988).
39. See Boutwell v. Sullivan, 469 So.2d 526, 529 (Miss. 1985) ("There might be situations, and cases may arise, where liability would lie against hosts who supplied intoxicating
liquor . . . . As to such instances, we cannot speculate here."); Overbaugh v. McCutcheon,
396 S.E.2d 153, 158 (W. Va. 1990) (Kelly facts were "certainly far more aggravated than the
facts before the court now."). See also D'Amico v. Christie, 518 N.E.2d 896, 900-901 (N.Y.
1987) where the Court of Appeals of New York refused to follow Kelly v. Gwinnell in allowing a common law negligence claim, but then distinguished Kelly from the instant case. In
distinguishing Kelly, the court may have implicitly recognized a common law negligence claim
under situations similar to the facts in Kelly. See Ashmead, supra note 23, at 1027-28.
40. See Raymond, supra note 7, at 47-65.
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states that when the guest is an ordinary able-bodied person, it is the
consumption of alcohol, not the furnishing of alcohol, which is the
proximate cause of any subsequent occurrence. 4 Opponents of imposing liability on hosts for serving adults offer several arguments:
such a claim would intrude upon social gatherings by requiring that
a host monitor all guests;42 that even a host who monitors guests
often does not have the knowledge required to know when a guest is
intoxicated;4 that the potential liability of the host may be vastly
disproportionate to the host's actions;"' and that imposing liability on
a host diminishes the extent to which the drinker is blameworthy.4 5
Another recurring argument is that social host liability should
be imposed by the legislatures, not the courts." Some courts have
concluded that a legislature's silence or inaction regarding the issue
of social host liability is indicative of its desire not to allow such a
claim. 47 Of course, the counter argument is that a court should not
interpret a legislature's silence as a pondered rejection of such a
claim. Therefore, the court should be free to impose liability on a
social host with the knowledge that the legislature may thereafter
respond in a manner which would abrogate the court's holding, if the
legislature so desires."8 Courts have also used the fact that few other
41. Klein v. Raysinger, 470 A.2d 507, 510 (Pa. 1983).
42. Kelly v. Gwinnell, 476 A.2d 1219, 1230 (N.J. 1984) (Garibaldi, J., dissenting).
43. Id. at 1231 (citing Edgar v. Kajet, 375 N.Y.S.2d 548, 552 (N.Y. Sup. Ct. 1975)).
44. Id. at 1230. Justice Garibaldi expressed his concern that homeowner's insurance
may not cover social host claims and that social hosts may lose everything they own if found
liable for serving an intoxicated guest. Id. at 1235. Moreover, Justice Garibaldi stated that
even if insurance does not cover a social host claim, insurance companies will spread that cost
to every New Jersey citizen and that this economic burden should be weighed before the imposition of social host liability. Id. at 1234-35. However, in distinguishing social hosts from commercial purveyors of alcohol, who may be found civilly liable for serving an intoxicated person,
the justice argues that the most significant difference is the "social host's inability to spread
the cost of liability." Id. at 1234.
45. McGuiggan v. New England Tel. & Tel. Co., 496 N.E.2d 141, 148 (Mass. 1986)
(Lynch, J., concurring).
46. See, e.g., Dowell v. Gracewood Fruit Co., 599 So.2d 217, 218 (Fla. 1990); Manning
v. Andy, 310 A.2d 75, 76 (Pa. 1973). Of course, this is not a substantive argument against the
imposition of social host liability, but an argument that the legislature has the resources to
investigate the consequences of allowing such a claim, and that the legislature is not insulated
from the public and is therefore better equipped to formulate public policy.
47. State v. Hatfield, 78 A.2d 754, 757 (Md. 1951) ("[Tlhe fact that there is now no
such law in Maryland expresses the legislative intent as clearly and compellingly as affirmative
legislation would.").
48. See Ashlock v. Norris, 475 N.E.2d 1167, 1169 (Ind. Ct. App. 1985). In extending
social host liability to a situation where a social host serves an adult intoxicated guest, the
court discussed its earlier imposition of social host liability when a host serves a minor, stating
"[c]ertainly, the legislature has had ample time to respond ... if it desired to do so." Id. But
see Keckonen v. Robles, 705 P.2d 945, 946-47 (Ariz. Ct. App. 1985) ("Within five months,
the wrath of God, in the form of the California Legislature, struck, expressly abrogating the
Coulter holding ....
"). The Keckonen court is not alone in using the actions of the Califor-
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states allow such a claim to buttress their decision not to impose
liability on social hosts who serve adults.4 9

Those in favor of social host liability acknowledge the practical
problems which may exist in imposing liability on the host, but argue
that society must emphasize the innocent victim's need to be adequately compensated. 5 Proponents also argue that allowing a social
host claim should have a deterrent effect on hosts, which should help
keep drunk drivers off the road. 5

III.

Social Host Liability for Hosts Who Serve Adults in

Pennsylvania
A.

Social Host Liability When Serving Adult Guests Via Statutes

In 1854, Pennsylvania enacted a dram shop act imposing civil
liability on any person who furnished intoxicating liquor in violation
of the law. 5 2 The willful furnishing of alcohol by "sale, gift or otherwise" to a minor, a person of known intemperate habits, an insane
person, or "to any person when drunk" was a misdemeanor. 53 In
1951, Pennsylvania repealed the dram shop act and enacted a comprehensive liquor code.54 Beginning with Schelin v. Goldberg,55 the
Pennsylvania courts began imposing liability for violations of section
493(1) of the Liquor Code."0 In Schelin, the Pennsylvania Superior
Court held that a commercial purveyor of alcohol who served a visinia, Minnesota and Iowa legislatures in abrogating holdings which allowed social host liability
as an argument that the courts in those jurisdictions erred when they found liability to exist. In
fact, all three legislatures amended their laws to abrogate the holdings. Moreover, legislative
responses to social host liability have not all been negative. Some legislatures have codified the
judicial imposition of social host liability. See, e.g., IND. CODE ANN. § 7.1-5-10-15.5 (Burns
1991), N.J. REV. STAT. 2A:15-5.6 (1990), OR. REV. STAT. § 30.950 (1991). Still, the "fear of
being overruled" argument certainly makes the Keckonen court's "wrath of God" metaphor
appropriate.
49. See, e.g., Keckonen, 705 P.2d at 947; Klein v. Raysinger, 470 A.2d 507, 510 (Pa.
1983).
50. Kelly v. Gwinnell, 476 A.2d 1219, 1224 (N.J. 1984).
51. Id. at 1226.
52. Act of May 8, 1854, No. 648, 53, 1854 Pa. Laws 663, 663-64 (repealed 1951).
53. Section 1, 1854 Pa. Laws at 663 (repealed 1951).
54. Act of April 12, 1951, No. 21, 1951-52 Pa. Laws 90 (codified as amended at 47 PA.
CONS. STAT. ANN. §§ 1-101 to -796 (1969 & Supp. 1992)). See Stephen R. Thelin, Note,
Social Host Liability in Pennsylvania: Coherent Policy of "JudicialGymnastics"?, 90 DiCK.
L. REV. 509, 518 (1985).
55. 146 A.2d 648 (Pa. Super. Ct. 1958).
56. Section 4-493(1) makes it unlawful:
For any licensee or the board, or any employe, servant or agent of such licensee
or of the board, or any other person, to sell, furnish or give any liquor. . . or to
permit any liquor . . . to be sold, furnished or given, to any person visibly intoxicated, or to any insane person, or to any minor, or to habitual drunkards, or
persons of known intemperate habits.
47 PA. CONS. STAT. ANN. § 4-493(1) (Supp. 1992).
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bly intoxicated person was negligent and violated the liquor control
57
statute.
In Commonwealth v. Randall,5 8 a criminal case, the superior
court held that section 493(1) applied to noncommercial liquor providers. 59 The Pennsylvania Supreme Court in Manning v. Andy,6 0
when asked to decide whether section 493(1) applied to social hosts
in a civil case, stated that the "question has never been previously
decided by this Court" and cursorily distinguished Randall stating
that the Randall holding "need not be held applicable to a civil
suit.""1 Justice Pomeroy's concurring opinion stated that the Liquor
Code is "primarily concerned" with regulating those affiliated with
the liquor industry,6 2 and, specifically, that sections 4-491 through 4497 "are concerned with the actions of licensees, manufacturers, importers, etc."6 3
However, while section 4-493 is entitled "[u]nlawful acts relative to liquor, malt and brewed beverages and licensees," the language following this title states: "[t]he term 'licensee,' when used in
this section, shall mean those persons licensed under the provisions of
Article IV, unless the context clearly indicates otherwise." '4 Section
493(1) "indicates otherwise" because it applies to "licensee[s] . . .
or any other person, who sell[s], furnish[es] or gives" alcohol.6"
Thus, the issue involved was the definition of the words "any other
person."
Justice Manderino, in his strongly worded dissent in Manning,
argued that "[t]he reasoning of Randall, as to the meaning of any
other person is undisputable," as the Liquor Code defines "person"
as ". . . a natural person, association or corporation." 6 Moreover,
the justice argued that the court, in essence, was establishing a new
tort immunity at a time when Pennsylvania was abolishing other immunities, such as immunities for charitable organizations and municipalities.6" Further, Justice Manderino, citing Restatement (Second)
57. Schelin, 146 A.2d at 651-53.
58. 133 A.2d 276 (Pa. Super. Ct. 1957).
59. Id. at 281-82.
60. 310 A.2d 75 (Pa. 1973) (per curiam).
61. Id. at 76-77 (Pomeroy, J., concurring).
62. Id. at 77.
63. Id. at 77, n.3.
64. 47 PA. CONS. STAT. ANN. § 4-493 (Supp. 1992) (emphasis added).
65. Id. § 4-493(1) (emphasis added).
66. Manning v. Andy, 310 A.2d 75, 80 (Pa. 1973) (Manderino, J., dissenting) (quoting
Act of April 12, 1951, No. 21, § 102, 1951-52 Pa. Laws 90, 99 (current version at 47 PA.
CONS. STAT. ANN. § 1-102 (Supp. 1992)).

67.

Manning, 310 A.2d at 77.
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of Torts, Section 286, stated that the Liquor Code "establishes a

standard of conduct for all persons."6 8
Although the Pennsylvania Supreme Court held that § 4-

493(1) did not apply to social hosts, the court ended its per curiam
opinion by stating, "[w]hile appellant's proposal may have merit, we
feel that a decision of this monumental nature is best left to the
legislature." 6' 9 Justice Pomeroy explained that he was concurring in
Manning's result because the appellants had not attempted to state a
traditional negligence claim, but had limited their compliant to the
Liquor Code statutory violation.7 0 He stated that a legislative enactment would not be required to impose social host liability; rather,
71
such liability would emanate from ordinary tort law.
B. Social Host Liability When Serving Adult Guests Via Common
Law Negligence Principles
Given the various opinions within Manning v. Andy, it was inevitable that someone would sue a social host under a common law
negligence claim. When such a claim was brought in Klein v. Raysinger,72 the Pennsylvania Supreme Court held that social host liabil73
ity does not exist when the host serves an adult guest.
68. Id. at 80. RESTATEMENT (SECOND) OF TORTS § 286 (1965) provides:
The court may adopt as the standard of conduct of a reasonable man the requirements of a legislative enactment or an administrative regulation whose purpose is found to be exclusively or in part
(a) to protect a class of persons which includes the one whose interest in
invaded, and
(b) to protect the particular interest which is invaded, and
(c) to protect that interest against the kind of harm which has resulted,
and
(d) to protect that interest against the particular hazard from which the
harm results.
69. Manning, 310 A.2d at 76.
70. Id. at 76-77. The court opined:
[T]here is no reason in the nature of things why a private person should not be
held liable if he serves liquor to one whom he knows or should know to be intoxicated, and who he knows or should know is about to drive an automobile or
engage in some other activity involving the potentiality of harm to himself or to
others, with resulting damage.
Id. at 77.
71. Manning, 310 A.2d at 77. Justice Pomeroy further stated that § 493 of the Liquor
Code would be evidence of the proper standard of care. Id. at 77, n.5.
72. 470 A.2d 507 (Pa. 1983).
73. Id. at 511. Defendant Raysinger ran his car into the rear of the Kleins' car. Id. at
508. The complaint alleged that Raysinger had been served alcohol at the home of the Gilligans, the social hosts. Id. The complaint further alleged that, at the time of service, Raysinger
was visibly intoxicated and the Gilligans knew that Raysinger would be driving. Id.
This comment deals with social host liability when the social host serves an adult guest.
The Pennsylvania Supreme Court in Congini v. Portersville Valve Co., 470 A.2d 515 (Pa.
1983), a case decided the same day as Klein, allowed a claim against a social host who served
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The court gave two reasons why it would not allow a claim to lie
against a social host who serves adults. First, the court found that,
74
with few exceptions, the other states did not allow such a claim.
Second, the court agreed with the common law rule that in the case
of an ordinary able-bodied man, it is the consumption of the alcohol,
rather than the furnishing of the alcohol, which is the proximate
cause of any subsequent occurrence. 5 A third reason, implicit in the
majority's opinion but expressly stated in Manning v. Andy, is that
7
this is a matter for the legislature to handle. 1
When Klein was decided in 1983, only two jurisdictions, California and New Jersey, had allowed a social host claim when the
host had served an adult." The Klein court stressed the fact that the
California legislature expressly abrogated the holding in Coulter v.
Superior Court of San Mateo, 8 which had judicially imposed social
host liability. 79 The court then cursorily dismissed Figuly v. Knoll,80
the New Jersey case, because it was an unappealed trial court decision.8 1 The court also mentioned that dicta in the Oregon case of
Wiener v. Gamma Phi Chapter of Alpha Tau Omega Fraternity2
strongly suggests that Oregon is amenable to such a claim. 83 However, the court dismissed Wiener because the case. involved a minor.8 '
After finding that only one trial court allowed a claim against a social host who served an adult guest, the Klein court addressed the
common law "consumption rule," and simply stated, "[w]e agree
a minor guest. The court found that the minor had violated 18 PA. CONS. STAT. ANN. § 6308
which prohibits minors from consuming alcohol and that the social host was an accomplice
under 18 PA. CONS. STAT. ANN. § 306. Congini, 470 A.2d at 517. Using § 6308 of the Crimes
Code, the Court found that "our legislature has made a legislative judgment that persons
under twenty-one years of age are incompetent to handle alcohol." Id. at 517. It also found
that the legislature made an obvious decision to protect both minors and the public at large
from the effects of a minor's consumption of alcohol. Id. at 518. The court then used RESTATEMENT (SECOND) OF TORTS § 286 to hold that a social host who serves a minor guest is negligent per se. Congini, 470 A.2d at 517-18.
74. Klein v. Raysinger, 470 A.2d 507, 509 (Pa. 1983).
75. Id. at 510-11.
76. The Klein court discussed how the Oregon legislature "took the issue out of the
hands of the Courts, by legislatively defining the possible cause of action" and how the New
Jersey trial court which allowed a social host claim had "ignored the California Legislature's
actions" after the California legislature had expressly abrogated the California Supreme
Court's holding which allowed such a claim. Id. at 509-10.
77. Id. at 509.
78. 577 P.2d 669 (Cal. 1978).
79. Klein, 470 A.2d at 509.
80. 449 A.2d 564 (N.J. Super. Ct. Law Div. 1982).
81. Klein, 470 A.2d at 509.
82. 485 P.2d 18 (Or. 1971).
83. Klein, 470 A.2d at 509 & n.9 (citing Wiener, 485 P.2d at 21).
84. Id. at 510.
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with this common law view .... "85
To date in Pennsylvania, Klein is the last word on social host
liability where the host has served an adult guest. The continuing
distinction between nonliability for social hosts who serve adult
guests and liability for hosts who serve minors was most clearly indicated in the tragic case Herr v. Booten.86 Eric Herr was found dead
in his bedroom at college with a blood alcohol content of .64%.87
Eric was celebrating his 21st birthday with his roommates and another friend, the alleged social host defendants who had furnished
alcohol to Eric.8 8 The court held that the hosts were liable because
"[i]t appears to be undisputed that the first gulp occurred before
midnight" the time when Eric technically turned 21 years of age and
became a legal adult.8 9
IV. Allowance of a Common Law Negligence Claim Against Social Hosts Who Serve Adult Guests: A Proposal
A. Responding to the Theoretical Arguments Against Imposing
Liability
To allow a negligence claim in Pennsylvania against a social
host who serves an adult would necessitate that Klein be overruled.
The reasoning behind the Klein majority opinion disallowing such a
claim has been subject to criticism by commentators,9" other state
courts, 91 and by members of the Pennsylvania Supreme Court. 9
85. Id. at 510-11.
86. 580 A.2d 1115 (Pa. Super. Ct. 1990).
87. Id. at 1116.
88. Id.at 1116-17.
89. Id. at 1117, 1120. The argument in Herr was limited to discerning Eric's age at the
time he began drinking. The trial court had relied on the common law rule that one is deemed
to attain a given age on the day before his birthday. Id. at 1118. The Superior Court held that
18 PA. CONS. STAT. ANN. §§ 6308 and 6310.1 indicated that Eric could not have legally
bought alcohol on the day before his 21st birthday and, thus, the furnishing of alcohol to him
before he turned 21 was negligence per se. Herr, 580 A.2d at 1120. The court remanded the
case for trial so a jury could decide the facts surrounding the furnishing of the alcohol and
possible contributory negligence. Id.
90. See, e.g., Thelin, supra note 54, at 521-28.
91. See, e.g., McGuiggan v. New England Tel. & Tel. Co., 496 N.E.2d 141, 145 (Mass.
1986) ("The risk created ... is far too apparent to permit the conclusion that the social host's
act could not have been the 'proximate' cause of a third person's injury."); Nehring v.
LaCounte, 712 P.2d 1329, 1335 (Mont. 1986) (consumption rule is a "Neanderthal approach
to causation").
92. Chief Justice Roberts filed a dissenting opinion arguing that 47 PA. CONS. STAT.
ANN. § 4-493(1), which prohibits licensees and "any other person" from furnishing alcohol to
any person visibly intoxicated, is a legislatively imposed standard of conduct. Klein v. Raysinger, 470 A.2d 507, 511 (Pa. 1983). Justice Larson dissented and quoted in full the late
Justice Manderino's dissent in Manning v. Andy, 310 A.2d 75 (Pa. 1973) (per curiam) which
stated that a claim should be allowed under either the Liquor Code or traditional common law
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While the Klein majority was highly influenced by the fact that only
one trial court had allowed such a claim without prompting a negative legislative response, several jurisdictions now allow 9recovery
3
against a social host who serves an intoxicated adult guest.
The Klein majority's adherence to the common law consumption
9
4
rule is best refuted by the late Justice Manderino's dissenting in
Manning v. Andy, which Justice Larsen quoted in full in his dissenting opinion in Klein:95 "Since the facts alleged obviously permit an
inference of causation, the only possible question as to legal cause is
whether the intervening act [the consumption] . . . can be declared,
as a matter of law, to be a superseding cause, relieving the appellee
of liability." ' The Restatement (Second) of Torts section 447 defines when an intervening negligent act is not a superseding cause:
[I]f (a) [the initial negligent actor] should have realized that
[the intervening party] might so act or (b) a reasonable person
would not regard the act as highly extraordinary, or (c) the act
of [the intervening party] is a normal consequence of a situation
created by the actors' conduct and the manner in which it is
done is not extraordinarily negligent.9
Obviously, a motor vehicle accident is a foreseeable consequence
when one furnishes alcohol to an intoxicated person who shortly will
be driving a car. Thus, the archaic consumption rule has been virtually abandoned by modern courts. 98 An example is Burkhart v. Harnegligence. Klein, 470 A.2d at 511-15.
93. The following states allow a negligence claim against a social host who serves a
visibly intoxicated adult guest who the host knows is shortly going to drive a motor vehicle:
Massachusetts: See McGuiggan v. Tel. & Tel. Co., 496 N.E.2d 141, 146 (Mass. 1986) (claim
disallowed in the instant case because there was no evidence that the host knew or should have
known that the guest was intoxicated while in the host's home); Oregon: Solberg v. Johnson,
760 P.2d 867 (Or. 1988); and Vermont: Langle v. Kurkul, 510 A.2d 1301, 1306 (Vt. 1986)
(The court disallowed a negligence claim because the intoxicated drinker was injured while
attempting to dive into a swimming pool. The court stated that there was no overwhelming
public policy like that involved in Kelly v. Gwinnell, 476 A.2d 1219 (N.J. 1984), and added
that had the drinker been involved in an automobile accident, a negligence claim could lie.).
The following states permit a social host claim when the host serves an adult based on
violations of a statute: Georgia: GA. CODE ANN. § 3-3-22 (Harrison 1990); see also Whelchel
v. Laing Properties, Inc., 378 S.E.2d 478 (Ga. Ct. App. 1989); New Jersey: N.J. STAT. ANN.
§ 2A:15-5.6 (West 1990) (limiting recovery to third parties, excluding the drinker); Idaho:
IDAHO CODE § 23-808(3) (Supp. 1992) (limiting recovery to third persons); Indiana: IND.
CODE ANN. § 7.1-5 to 10-15.5 (Burns 1991); see also Ashlock v. Norris, 475 N.E.2d 1167
(Ind. Ct. App. 1985); and Vermont: Langle v. Kurkul, 510 A.2d 1301, 1303 (Vt. 1986) (affirming a dismissal of the claim because the drinker himself was the plaintiff and the dramshop act only gives a remedy to third parties).
94. Klein v. Raysinger, 470 A.2d 507, 510-11 (Pa. 1983).
95. Id. at 511-15.
96. Id. at 512.
97. Id. (citing RESTATEMENT (SECOND) OF TORTS § 447 (1965)).
98. See, e.g., Kelly v. Gwinnell, 476 A.2d 1219, 1221 (N.J. 1984) ("When negligent
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rod,99 where the Washington Supreme Court refused to impose liability on a social host, the majority departed from Washington's
reliance on the consumption rule and clearly stated the public policy

reasoning behind their decision.100
Eleven years before Klein, the Pennsylvania Supreme Court abrogated governmental immunity saying that it could "no longer be

justified on 'an amorphous mass of cumbrous language about sovereignty' ....
"'OThe court continued, "It is fundamental to our
common law system that one may seek redress for every substantial
wrong. The best statement of the rule is that a wrongdoer is responsible for the natural and proximate consequences of his
misconduct."10o2
The New Jersey Supreme Court in Kelly recognized, however,
that while a traffic accident was clearly a foreseeable result of a social host's furnishing alcohol to a visibly intoxicated guest who was
soon going to be driving, that "more is needed, 'more' being the
value judgment, based on an analysis of public policy that the actor
owed the injured party a duty of reasonable care."10 3 The Kelly
court concluded that whether a duty exists is ultimately a question of
fairness.' °4
The Supreme Court of California in the seminal case of Rowland v. Christian'°5 rejected the categories of trespasser, licensee and
invitee in favor of a "reasonable man" standard for negligence, stating that "[a]ll persons are required to use ordinary care to prevent
others being injured as the result of their conduct."'' 0 The court acknowledged that there were exceptions to this rule, but that such
conduct creates such a risk, setting off foreseeable consequences that lead to plaintiff's injury,
the conduct is deemed the proximately cause of the injury."); Burkhart v. Harrod, 755 P.2d
759, 766 (Wash. 1988 (Utter, J., concurring). See also Thelin, supra note 54, at 524.
99. 755 P.2d 759 (Wash. 1988) (en banc).
100. Id. at 760-63. There was no proof of Burkhart that the guest was visibly intoxicated. The concurrence by Justice Utter also acknowledges that both the majority's views on
whether a social host claim could lie outside the context of the facts of the case, and his own
view that a social host could be liable for serving a visibly intoxicated guest, are dicta. Id. at
764.
101. Ayala v. Philadelphia Bd. of Public Educ., 305 A.2d 877, 881 (Pa. 1973) (quoting
Robert A. Leflar and Benjamin E. Kantrowitz, Tort Liability of the States, 29 N.Y.U. L. REV.
1363, 1364 (1954)) (superseded by statute as stated in Michel v. City of Bethlehem, 478 A.2d
164 (Pa. Commw. Ct. 1984).
102. Id. at 882 (quoting Niederman v. Brodsky, 261 A.2d 84, 85 (Pa. 1970)).
103. Kelly v. Gwinnell, 476 A.2d 1219, 1222 (N.J. 1984) (citing Palsgraf v. Long Island
R.R. Co., 162 N.E. 99 (N.Y. 1928)).
104. Kelly, 476 A.2d at 1222.
105. 443 P.2d 561 (Cal. 1968) (superseded by statute as stated in Perez v. Southern
Pacific Transport, 267 Cal. Rptr. 100 (1990)).
106. Id. at 564.
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exceptions should only be made when clearly supported by public
policy. 7
Both the California Supreme Court in Rowland and the New
Jersey Supreme Court in Kelly used a balancing test in determining
whether to impose a duty. 10 8 While the Rowland court stated the
factors in its balancing test with more specificity, both courts decided the issue of fairness by weighing the benefits to be obtained by
imposing liability against the problems associated with imposing liability. 10 9 The Rowland court gave great weight to an "increasing regard for human safety" 1 0 and thus held that the landowner had a
duty to those who came onto his or her property.' The Kelly court
found that imposing a duty on social hosts was consistent with the
"practically unanimously accepted" goal of reducing drunken driving
and that the burdens of imposing liability were outweighed by the
added assurance of victims receiving compensation and by the deter11 2
rent effect of imposing such liability.
The decision to impose liability on a social host is even more
clear when viewed within the context of Judge Learned Hand's famous liability formulation."' Judge Hand stated that liability exists
if B < L x P, where "B" represents the burden which the defendant
would have to bear to avoid the risk, "L" represents the gravity of
the potential injury, and "P" represents the probability that there
will be an injury." 4 Of course, it is difficult to accurately assign
quantitative value to these variables. However, even assuming a
small probability that an intoxicated guest will be involved in an automobile accident and injure a third party, it would be difficult to
argue that a social host's burden in not serving additional alcohol to
a visibly intoxicated guest is greater than the product of this small
probability multiplied by a potentially serious injury, including loss
of life. Moreover, in determining whether to impose liability under a
utility-risk analysis, there clearly is little or no utility in serving an
107. Id.
108. Id. at 564; Kelly, 476 A.2d at 1222.
109. The Kelly court weighed the relationship of the parties, the nature of the risk, and
the public interest in the proposed solution. Kelly, 476 A.2d at 1222. The Rowland court
balanced the foreseeability of harm, degree of certainty that plaintiff suffered injury, closeness
of the connection between defendant's conduct and plaintiff's injury, moral blame attached to
defenidant's conduct, deterring future harm, extent of the burden to the defendant and consequences to the community of imposing a duty with resulting liability, and the availability and
cost of insurance for the risk involved. Rowland, 443 P.2d at 564.
110. Rowland, 443 P.2d at 565.
111. Id.
112. Kelly, 476 A.2d at 1224.
113. See United States v. Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947).
114. Id.
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intoxicated guest another alcoholic beverage. Thus, practically any
risk at all would be sufficient to impose a duty on the social host.
Thus, hosts should have a duty of care toward the public because: the risk involved far outweighs any utility in serving another
drink to a drunken guest; it is reasonably foreseeable that furnishing
alcoholic beverages may lead to traffic accidents; 115 and the goals of
justly compensating victims and deterring drunken driving outweigh
the social and financial burdens which may be placed on the host.1"'
A host who furnishes alcohol to a visibly intoxicated guest and then
does nothing to deter that guest from driving breaches that duty of
care and stands as the proximate cause of any injury incurred by a
7
third party."
Opponents have argued that social host liability should be imposed by the legislature, if it so desires." 8 While some would say
that the Pennsylvania legislature, by remaining silent on this issue,
has spoken volumes,"1 9 legislators have habitually been slow to act in
the tort reform areas where there is generally less constituent interest. 2' Moreover, in Congini, where the Pennsylvania Supreme Court
allowed a social host claim when the host served a minor, the court
could just as easily have held that it was the legislature which should
impose social host liability when the host serves minors and that the
legislature, by its silence, had made the decision not to impose
liability.
In fact, the Liquor Control Committee, which is responsible for
legislation in this subject area, has been spending its resources in an
effort to prevent minors from having access to alcohol and has not
addressed the issue of whether liability should be imposed on social
hosts who serve intoxicated adult guests.' 2 ' Moreover, the Pennsylva115. Burkhart v. Harrod, 755 P.2d 759, 766-67 (Wash. 1988) (Utter, J., concurring).
116. Kelly v. Gwinnell, 476 A.2d 1219, 1224 (N.J. 1984).
117. Id. See also Recent Case, supra note 37, at 549.
118. See, e.g., McGuiggan v. New England Tel. & Tel. Co., 496 N.E.2d 141, 147
(Mass. 1986) (Lynch, J., concurring); Kelly, 476 A.2d at 1231 (Garibaldi, J., dissenting);
Manning v. Andy, 310 A.2d 75, 76 (Pa. 1973).
119. See supra notes 46-48 and accompanying text.
120. See Cornelius J. Peck, Comment on Judicial Creativity, 69 IowA L. REV. 1, 9
(1983) ("It is in areas of legislative inactivity that the judiciary may safely perform a creative
role."). See also Thelin, supra note 54, at 528.
121. Telephone interview with Don Owens, the former Executive Director of the Liquor
Control Committee of Pennsylvania (September 26, 1991). Mr. Owens still works for the committee, however, he is no longer called the Executive Director because the Republicans no
longer control the House of Representatives. Referring to social host liability when the host
serves an intoxicated adult guest, Mr. Owens, who has been with the committee for 18 years,
stated that the committee has "done absolutely nothing with it." Mr. Owens said that the
committee was strongly emphasizing the alcohol problems relating to minors, and, further,
that the constituents had not indicated that there was a problem in this area. "We'll deal with
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nia Supreme Court, in abolishing governmental immunity, noted
that while the court had previously suggested that the legislature
abolish the immunity, and while the legislature had remained silent
on the issue, the rule was judicially imposed and, thus, could be judicially terminated. 2 '
Similarly, the Klein court created an immunity for social hosts
who serve adult guests. 1 23 The court has also encouraged the legislature to take action. 24 Thus, as suggested by Justice Pomeroy's concurrence in Manning, no legislative enactment is required for the
court to remove the immunity and impose civil liability on a social
125
host who serves an intoxicated adult.
There is an unwritten rule in basketball that the referee should
not "decide the game." Thus, in the final minutes of a close game,
the referee rarely will call a "touch" foul. The irony, of course, is
that if a defender commits a "touch" foul, the referee must decide
the game. He may either call the foul and be accused of deciding the
game, or he may choose to ignore the foul, which in reality, simply
decides the game in favor of the defender.
Similarly, the Klein court had no choice but to decide the issue
before it. While the court tried to avoid "legislating," it did just that.
Absent immunity, actors are responsible for the foreseeable consequences of their acts. 26 By refusing to use common law negligence
principles, the court did indeed grant an immunity to social hosts
who serve adults.
B. Responses to the Practical Arguments Against Imposing
Liability
While the theoretical arguments against imposing liability on
social hosts are easily refuted, implementing a social host policy that
takes into account the legitimate practical arguments against such
liability is a much more difficult task. The best way to approach the
problem is to "back into it" by acknowledging, then minimizing, the
adverse consequences feared by opponents of social host liability.
Opponents of social host liability when the host serves adult
guests charge that imposing such liability will diminish the extent to
it if we're informed that there's a problem."
122. Ayala v. Philadelphia Bd. of Public Educ., 305 A.2d 877, 886 (Pa. 1973).
123. Klein v. Raysinger, 470 A.2d 507, 511 (Pa. 1983) (Larsen, J., dissenting) (quoting
in full Manning v. Andy, 310 A.2d 75, 77-81 (Pa. 1973) (Mandarino, J., dissenting).
124. Manning v. Andy, 310 A.2d 75, 76 (Pa. 1973).
125. Id. at 77 (Pomeroy, J., concurring).
126. See Burkhart v. Harrod, 755 P.2d 759, 767 (Wash. 1988) (Utter, J., concurring).
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which the drinker is deemed blameworthy."2 7 Thus, for example, if
the social host is found to be 40% negligent, society is sending a
message that the drinker will not be held completely accountable for
his or her actions.
The solution to this problem would be to make the host secondarily liable to innocent victims. The host would only be liable to the
victim if the drunken driver is not able to satisfy the victim's judgment. In that event, the host would be liable to the victim for the
unsatisfied portion of such judgment. Because the drinker would be
liable for the entire judgment, society sends no message that could
be interpreted to reduce the drinker's culpability. A corollary to the
above is that the drinker should not be able to recover against the
12 8
host for his own injuries.
However, the price for attempting to meet these goals may be
paid in diminished deterrence. In imposing secondary liability, the
host would be one step removed from paying a plaintiff's judgment
and, arguably, the host will not be as concerned with his potential
liability. Unfortunately, if the courts are going to impose social host
liability, they will have to balance the competing interests. This
diminishment in deterrence may have to be a result of that
balancing.
Another argument against imposing liability is that the potential liability of the host may be vastly disproportionate to the host's
actions.1 2 9 Arguably, given a "visibly intoxicated" and "knew the
drinker was going to drive" standard for imposing liability,13 such
potential liability would not be "disproportionate" because the host's
actions played such a substantial role in causing the plaintiff's injuries. Moreover, the imposition of secondary liability significantly lessens the probability that a plaintiff will recover against a host. However, it is true that, potentially, a social host may find himself liable
for a significant judgment. The Pennsylvania Supreme Court, in
abolishing hospital immunity, disposed of this argument by stating:
127. McGuiggan v. New England Tel. & Tel. Co., 496 N.E.2d 141, 148 (Mass. 1986)
(Lynch, J., concurring).
128. See N.J. STAT. ANN. § 2A:15-5.7 (West 1990) ("No social host shall be held liable
to a person who has attained the legal age to purchase and consume alcoholic beverages for
damages suffered as a result of the social host's negligent provision of alcoholic beverages to
that person."). See also Langle v. Kurkul, 510 A.2d 1301, 1303-06 (Vt. 1986) (The dram
shop act limits recovery to innocent victims. While the act does not preclude a common law
remedy, the court decided to place the same limitation on common law negligence claims,
finding that a social host has no duty of care toward an intoxicated adult guest.).
129. See Kelly v. Gwinnell, 476 A.2d 1219, 1225 (N.J. 1984).
130. See infra notes 136-48 and accompanying text.
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[TIhe voluminous arguments advanced .. .on the subject of
the financial problems of hospitals today, are . . wholly irrelevant to the issues before us . . . . Our function is to decide
cases as they come before us on the pertinent facts and law.
What could happen in the event the plaintiff obtains a verdict is
not an issue here.""
This is not to imply that the law should ignore the potential
financial burden which would be placed on hosts by imposing this
liability. This burden could be somewhat alleviated by the availability of insurance. In New Jersey, insurance companies must defend
their insureds against a social host claim even though the accident
may have taken place miles from the insured property and the homeowner's insurance policy contains an automobile exclusion. 132 Admittedly, insurance is not a "cure-all" to this potential for liability. Any
system that depends on individually purchased insurance runs the
risk of discriminating against those who cannot afford the insurance.
However, the availability of insurance certainly would minimize the
social host's risk.
In response to the judicial imposition of social host liability, the
legislature could set up an insurance fund. The Pennsylvania Supreme Court realized the philosophy which states that it is better for
an individual to sustain an injury than for the public to suffer an
inconvenience is "an anachronism in the law of today." 133 This
method would minimize the possible discriminatory effects of individually purchased insurance.
The host's potential financial responsibility could also be diminished by using a "cap."' 3 4 The cap would also diminish the cost of
the insurance schemes mentioned above.
Of course, any argument regarding proportion of fault to liability is really a determination of fairness. The question is whether the
social host or the victim is in a better position to avoid the loss.1 35
Thus, the fairness issue should not be resolved by asking whether it
is fair for a social host, who is not as culpable as the drinker, to have
a large potential liability, but by asking whether it is more fair for
the completely innocent victim to suffer the loss than the social host
131. Flagiello v. Pennsylvania Hospital, 208 A.2d 193, 202 (Pa. 1965).
132. See Salem Group v. Carl Oliver, 590 A.2d 1194, 1198-1202 (N.J. Super. Ct. App.
Div. 1991).
133. Flagiello, 208 A.2d at 201.
134. A cap would state the maximum amount to which a defendant may be held liable.
See. e.g., 75 PA. CONS. STAT. § 1753 (1990) (placing a $5,000 cap on medical benefits recoverable under Pennsylvania's auto insurance assigned claims plan).
135. Burkhart v. Harrod, 755 P.2d 759, 766 (Wash. 1988) (Utter, J., concurring).
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who has at least some degree of culpability and who could have prevented the accident.
It remains to be determined under what circumstances liability
will be imposed on the host. Justice Pomeroy would impose social
host liability in situations using a "should have known" standard regarding whether a guest is intoxicated, and would further hold hosts
liable for activities of the guest ranging beyond automobile accidents.1 3 6 However, the "visibly intoxicated" standard and the limitation that the drinker injure the victim through use of a vehicle, while
greatly diminishing the possibility of a victim's recovery, 3 7 is the
more workable, and thus the better, standard. 13 Moreover, with regard to the fairness argument above, while couches in terms of a
common law "negligence" suit, one may argue that a host's furnishing alcohol to an intoxicated guest who is soon going to drive goes
beyond mere negligence and may well enter the realm of reckless
disregard. This should be a factor in the culpable conduct - poten-

tial liability proportionality analysis."3 9
While the visibly intoxicated standard at first glance appears to
be subjective, courts will be forced to look at objective factors to
determine whether the host was aware of the guest's intoxication. 1 0
Otherwise, the host could relieve himself of liability by simply stat136. Manning v. Andy, 310 A.2d 75, 77 (Pa. 1973) (Pomeroy, J., concurring). See also
McGuiggan v. New England Tel. & Tel. Co., 496 N.E.2d 141, 146 (Mass. 1986) (the question
is left open as to whether a social host can avoid liability by letting guests serve themselves,
but the court uses "serves or permits service" language, the implication being that while the
guest must be noticeably intoxicated, the host may not personally have to see signs of the
intoxication).
137. Under this standard it may be easy for a host to avoid liability when hosting a
large function where he or she cannot possibly monitor all the guests, particularly if there is
"self-service" of alcohol. Under these circumstances, a host's testimony that he or she did not
see the guest in a state of visible intoxication may be hard to refute. Even in small gatherings,
a host may well escape liability because of the difficulties in proving visible intoxication. Moreover, one could easily envision scenarios where a host's service of alcohol to a visibly intoxicated guest leads to that guest assaulting an innocent victim or in some other way injuring the
victim without use of a motor vehicle. One could question whether the use of the automobile
itself makes the injury to the third party that much more foreseeable. The potential unfairness
in result under these circumstances is evident. However, what is advocated here is a balance.
That some may escape liability is no excuse to let all escape liability.
138. One exception to the "visibly intoxicated" standard is advisable. In an effort not to
reward the host's own intoxication, the court should use a "knew or should have known" standard to determine liability when the host is intoxicated. Arguably, this extension of liability is
not fair to the host. However, the host is more culpable in that he is providing alcohol with no
concern as to the consequences. Moreover, it makes little sense to allow a host to avoid liability
simply by getting drunk.
139. See supra notes 108-114 and accompanying text.
140. See Ashlock v. Norris, 475 N.E.2d 1167, 1170 (Ind. Ct. App. 1985) (It is proper to
prove visible intoxication by circumstantial evidence, including "what and how much the person was known to have consumed, the time involved, the person's behavior at the time, and the
person's condition shortly after leaving.").-
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ing that he did not observe the guest in a state of visible intoxication.
Courts and legislatures in other jurisdictions are divided over
whether blood-alcohol content (BAC) tests have any relevance to
whether a guest was visibly intoxicated. The New Jersey legislature
has ruled that BACs, depending on the results, can be used either to
preclude liability against a host or as a rebuttable presumption in the
host's favor. 4 ' While a Georgia appellate court allowed testimony
that a person's BAC test indicated that the person was drunk, 14 2 an
Oregon appellate court held that just because someone is found to be
under the influence does not mean that the person was visibly intoxicated and, consequently, a jury instruction that a BAC above .10%
43
means that the testee was drunk was improper.'
Presumably, a BAC level could rebut a host's testimony that a
guest did not appear to be visibly intoxicated. 144 However, there is no
guarantee that a person who is legally under the influence will act in
such a manner. Moreover, the introduction of evidence that a person's BAC was, for example, .15 %, could effectively change the visibly intoxicated standard to a strict liability standard for a host who
serves a drunk. Further, the BAC test indicates the level of intoxication at the time of the test. Conversely, the host's knowledge of the
guest's intoxication, under the visibly intoxicated standard, must be
limited to the time when the host served the guest his or her last
drink. Thus, a host may serve a sober person, but that same person
14
may be drunk 20 minutes later.

5

There remains a practical problem in requiring the host to determine whether a guest is intoxicated. Obviously, people react differently to the effects of alcohol.' 46 Thus, because a plaintiff may
141. If a person tested has a BAC of less than .10%, there is an irrebuttable presumption which precludes liability for the host; a person tested with a BAC between. 10% and
.15 % gives rise to an irrebuttable presumption that the host has not served the guest while the
guest was visibly intoxicated. N.J. STAT. ANN. § 2A:15-5.6 (West 1990).
142. Studebaker's of Savannah Inc. v. Tibbs, 392 S.E.2d 908, 909-10 (Ga. Ct. App.
1990).
143. Chartrand v. Coos Bay Tavern, 683 P.2d 139, 141-42 (Or. Ct. App. 1984).
144. See generally Herr v. Booten, 580 A.2d 1115, 1116 (Pa. Super. Ct. 1990 (BAC of
.64%).
145. Admittedly, the visibly intoxicated standard may lead to some unjust results. For
example, under the standard, if a host serves a double shot of whiskey to a person who has
been drinking rum for an hour and is "feeling good," but who is not visibly intoxicated, the
host will not be liable for any consequences of his furnishing the double shot of whiskey, even
if the host knows that the double shot will be the drink that gets the guest drunk. While the
result is clearly unfair to the potential victim in this hypothetical, the visibly intoxicated standard is a compromise of competing interests. Without some form of social host liability, no
victim will be able to pursue a claim against the host.
146. Opponents of social host liability often argue that commercial vendors are better
equipped financially to monitor guests and are more able to determine visible intoxication of
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introduce objective evidence, there is a possibility that a host, in reality, will be held to a "knew or should have known" standard for
determining intoxication. The New Jersey legislature defines "visibly
intoxicated" as "a state of intoxication accompanied by a perceptible

act or -series of actions which present clear signs of intoxication.

' 47

If the court requires the focus to be on these perceptible acts, and

not the amount of alcohol consumed by the guest, this risk of transforming the visibly intoxicated standard to a "knew or should have
known" standard is minimized. Thus, while testimony regarding the
quantity of alcohol consumed by the guest, whether the guest was

"mixing" alcohols, and other objective factors may create an inference of visible intoxication, this bare testimony, without evidence of
perceptible acts, should not be sufficient to allow the case to go to a
jury."18 Moreover, the court may always choose to make the plaintiff
prove visible intoxication by clear and convincing evidence.
Last, the question arises whether a host who has served a visibly
intoxicated guest may satisfy his duty to the public by attempting to
prevent the guest from driving. If this question is answered affirmatively, it remains to be determined what steps the host must take to

satisfy this duty.
Allowing the host to satisfy his duty to the public by preventing
the intoxicated guest from driving is a popular notion. 14 9 In Southern Bell Telephone v. Altman, 50 the hosts persuaded an intoxicated
guest to allow them to drive him home in the guest's car. 15' After
the hosts left, the guest drove the car, injuring a third party. 52 The
patrons. See, e.g., Burkhart v. Harrod, 755 P.2d 759, 761 (Wash. 1988). However, it makes
little sense to determine the issue of a host's liability by asking whether the host's culpability is
equal to that of a commercial vendor who concededly is negligent. Recent Case, supra note 37,
at 552-53.
147. N.J. STAT. ANN. § 2A:15-5.5 (West 1990). This definition is somewhat circular as
the statute does not define "intoxication."
148. Admittedly, the concept of a "perceptible act" creates its own problems. As long as
a plaintiff can find one witness who will testify that the guest's eyes seemed "glazed" or that
the guest seemed to be wobbling a little in his chair, and that the host was talking to the guest
and, thus, must have noticed the glazed look in the guest's eyes or the guests' unsteadiness, the
plaintiff may have enough evidence to get to a jury. At that point, the circumstantial evidence
regarding the guests BAC test, etc., may well determine the issue of visible intoxication.
However, the New Jersey statute speaks of "clear signs of intoxication." N.J. STAT. ANN.
§ 2A:15-5.5 (West 1990) (emphasis supplied). The combination of the plaintiff's burden of
proof, plus the requirement of a clear sign of intoxication, should help diminish this risk.
149. See, e.g., N.J. STAT. ANN. § 2A:15-5.6 (West 1990) (imposing liability when the
host created an unreasonable risk, yet "failed to exercise reasonable care and diligence to
avoid the foreseeable risk."); Pirkle v. Hawley, 405 S.E.2d 71, 75 (Ga. Ct. App. 1991).
150. 359 S.E.2d 385 (Ga. Ct. App. 1987).
151. Id. at 386.
152. Id. The hosts stated that they witnessed the guest get into his truck and move it
into his garage and that they left when he turned the garage light off and began walking back
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court held that the hosts had satisfied their duty to the public.' 53 In
Pirkle v. Hawley"" a host talked an intoxicated guest into allowing
the host to drive him home. 55 However, when the guest was not able
to tell the host where he lived and the host went to find out the
guest's address, the guest drove away."5 6 In affirming a jury verdict
for defendant, the court stated that a breached duty of furnishing
alcohol to a visibly intoxicated person creates a "duty not to subject
third parties to an unreasonable risk of harm caused by the intoxicated driver" and that fulfillment of this additional duty cures the
57
earlier breach.1
Use of the "reasonable care and diligence to avoid the foreseeable risk" standard espoused by the New Jersey legislature 5 8 should
eradicate fears that the host will be forced to assault the intoxicated
guest, falsely imprison the guest, or subject himself or herself to danger by attempting to prevent the guest from driving. However, as
with any "reasonableness" standard, there is a danger of arbitrariness in judges' and juries' findings, and, more importantly, a host
may not know what steps he or she must take to avoid liability.
Certainly the steps a host must take should include either offering the guest a place to sleep, calling a taxi for the guest, driving the
guest home, or finding another guest to drive the intoxicated guest
home. Beyond these obvious reasonable steps, there are complications. If an intoxicated guest adamantly insists on driving, must a
host notify the police or perhaps threaten to notify the police? Must
the host make an effort to obtain the guest's car keys and hide them
or otherwise keep them from the guest? As with any negligence case,
these questions would have to be answered by juries on a case-bycase basis in view of the particular circumstances of that case.
V.

Conclusion

While it would be preferable for the legislature to enact a statute which indicates with specificity the circumstances under which a
social host could be held liable for serving an intoxicated adult guest,
toward the house. Id.
153. Id. (hosts satisfied duty to the public when they persuaded the intoxicated guest to
allow them to drive him home and where they watched him walk toward his front door before
leaving).
154. 405 S.E.2d 71 (Ga. Ct. App. 1991).
155. Id. at 73.
156. Id.
157. Id. at 75 (quoting Southern Bell Tel. & Tel. v. Altman, 359 A.2d 385, 385 (Ga.
Ct. App. 1987).
158. N.J. STAT. ANN. § 2A:15-5.6 (1990).
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the courts need not rely on legislative action to impose such liability.
There is little doubt that the practical problems inherent in social
host situations may lead to some hosts unfairly avoiding liability.
However, this does not justify the prevention of recovery by innocent
victims in situations where these practical problems are minimized,
or where they do not exist.
Kenneth F. Lewis

