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Injuries to College Athletes: Rights &
Responsibilities
William H. Baker*
I.

Introduction

As intercollegiate athletic competition has grown in recent years
and become a major source of income and expense for many institutions, the pressure to recruit and utilize outstanding athletes has
greatly increased. Because of the emphasis on winning rankings, television contracts, and post-season competition in bowl games and
tournaments, there is more pressure to utilize athletes' ability to the
maximum. In some instances, this could result in recruiting and
competition practices which are not in the best health and fitness
interests of the athletes. In the case of the recruiting of athletes,
institutions might not be concerned enough with the health and fitness of prospective recruits with impressive athletic records and abilities. Once an athlete is competing for a school, the school might
permit the athlete to compete before full recovery from an injury,1 or
if the athlete is injured, the school might not treat the injury in an
appropriate manner. Schools are much more sensitive now than ever
before to the need to evaluate properly the physical conditions of
athletes, but that can be extremely difficult to do in borderline cases
where the opinions of physicians differ with respect to whether or not
an athlete is fit to compete.' There also are questions relating to the
adequacy of equipment and facilities provided to athletes as well as
the training and competence of the people who supervise their activities. In addition, there are questions relating to the rights of athletes
who are denied the right to play because of an injury or a physical
condition. This Article will examine these various areas and make
suggestions and recommendations which could lead to the reduction
of risk for universities and the protection of the interests of college
* Professor of Law, DePaul University College of Law; A.B., Duke University; J.D.,
University of Maryland.
The author wishes to thank his student research assistant, Elizabeth A. Goldner, for her
excellent research assistance during the preparation of this Article.
I. Nick Buoniconti, NCAA Must Adopt "No Practice, No Play", U.S.A. TODAY, Nov.
27, 1991, at Al.
2. Fred Mitchell, Athletes Getting to Heart of the Matter, CHI. TRIB., Nov. 8, 1992,
§ 3, at col. i.
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athletes.

II.

Tort Liability of Colleges and Universities

A.

State Institutions

From an historical point of view, governments were immune
from suits of all types.3 One of the theories used to describe the rea-

son for this sovereign immunity is that it did not seem appropriate to
pursue an action against the very government, under the laws of the
government which made the action possible.' In 1868, United States
Supreme Court Justice Miller stated that "[n]o government has ever

held itself liable to individuals for the misfeasance, laches or unauthorized exercise of power by its officers or agents."' Actually, most
of the countries of Western Europe had admitted to such liability. 6
With the passage of time, the rule of strict sovereign immunity
has given way to the allowance of suits against the government in
those instances where the government has specifically consented to
such suits. As early as 1887, the Circuit and District Courts of the
United States were given concurrent jurisdiction with the Court of
Claims over suits to recover damages against the United States in
cases not sounding in tort. 7 In the United States, contract claims
were recoverable in the Court of Claims as early as 1855.8 However,
it was not until 1946 that the United States enacted The Federal
Tort Claims Act 9 under which the United States consented to be
sued in tort, 10 although certain restrictions were made applicable to
such suits."' For example, the law of torts as applied by the state in
3. See generally Edwin M. Borchard, Government Liability in Tort, 34 YALE L.J. I (pt.
1), 129-33 (pt. 2) (1924), 36 YALE L.J. 1-3 (1926), 1039 (1927), 28 COL L. REV. 577 (pt. 7)
734 (pt. 8) (1928); see also FLeming James, Tort Liability of Government Units and Their
Officers, 22 U. CHI L. REV. 610 (1955).
4. Kawananakoa v. Polyblank 205 U.S. 349 (1907).
5. Gibbons v. U.S. 8 Wall. 269, 274 (1868).
6. Edwin M. Borchard, Government Liability in Tort, 34 YALE L.J. 1, 2 (1924).
7. The Tucker Act, 24 Stat. 505 (1887).
8. Borchard, supra note 6, at 7.
9. Federal Tort Claims Act, Pub. L. No. 79-601, 60 Stat. 842 (codified as amended in
scattered sections of 28 U.S.C. (1988)).
10. Under the Act, consent for suit against the United States is permitted
for money damages . . . for injury or loss of property, or personal injury or
death caused by the negligent or wrongful act or omission of any employee of
the Government while acting within the scope of his office or employment, under
circumstances where the United States, if a private person, would be liable to
the claimant in accordance with the law of the place where the act or omission
occurred.
28 U.S.C. § 1346(b); see also § 2674. [This paragraph was taken from p. 397 of American
Law Institute, Restatement of the Law, Torts 2d.]
11. See 28 U.S.C. § 2680 (1988).
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which the tort occurred is applicable rather than any federal law of
torts. 2 The Act contains many exceptions, and where they are applicable United States is not liable.' 3
Many states have followed the same approach as the federal
government - unless they have consented to being sued, the doctrine of sovereign immunity applies. State laws vary insofar as they
drift away from the doctrine of sovereign immunity. The vast majority of states permit suits in tort although they vary as to the circumstances under which suit may be brought and as to the amount
which may be recovered.' 4
28 U.S.C. § 1346(b).
28 U.S.C. § 2680 provides as follows:
The provisions of this chapter and section 1346(b)
of this title shall not apply to (a) Any claim based upon an act or omission of an employee of the Government,
exercising due care, in the execution of a statute or regulations, whether or not
such statute or regulation be valid, or based upon the exercise or performance or
the failure to exercise or perform a discretionary function or duty on the part of
a federal agency or an employee of the Government, whether or not the discretion involved be abused.
(b) Any claim arising out of the loss, miscarriage, or negligent transmission of
letters or postal matter.
(c) Any claim arising in respect of the assessment or collection of any tax or
customs duty, or the detention of any goods or merchandise by any officer of
customs or excise or any other law-enforcement officer.
(d) Any claim for which a remedy is provided by sections 741-752, 781-790 of
Title 46, relating to claims or suits in admiralty against the United States.
(e) Any claim arising out of an act or omission of any employee of the Government in administering the provisions of sections 1-31 of Title 50, Appendix.
(f) Any claim for damages caused by the imposition or establishment of a quarantine by the United States.
(g) [Repealed].
(h) Any claim arising out of assault, battery, false imprisonment, false arrest,
malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit,
or interference with contract rights: Provided, That, with regard to acts or omissions of investigative or law enforcement officers of the United States Government, the provisions of this chapter and section 1346(b) of this title shall apply
to any claim arising, on or after the date of the enactment of this provision, out
of assault, battery, false imprisonment, false arrest, abuse of process, or malicious prosecution. For the purpose of this subsection, 'investigative or law enforcement officer' means any officer of the United States who is empowered by
law to execute searches, to seize evidence, or to make arrests for violations of
Federal Law.
(i) Any claim for damages caused by the fiscal operations of the Treasury or by
the regulation of the monetary system.
j) Any claim arising out of the combatant activities of the military or naval
forces, or the Coast Guard, during time of war.
(k) Any claim arising in a foreign country.
(I) Any claim arising from the activities of the Tennessee Valley Authority.
(m) Any claim arising from the activities of the Panama Canal Company.
(n) Any claim arising from the activities of a federal land bank, a Federal intermediate credit bank, or a bank for co-operatives.
14. W. PAGE KEETON et al., The Law of Torts § 131, at 1044-45 (5th ed. 1984).
12.
13.
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In some states, the focus has been on the remedy being sought
rather than on the substantive nature of the tort involved, and permission has been granted by statute for the institution of certain
types of actions, such as injunctions, but immunity remains with respect to suits that could result in money damages 15 or punitive damages." Maryland and Mississippi still follow the sovereign immunity
doctrine.17 Several states, which appear to follow sovereign immunity, permit claims to be filed with administrative agencies.' 8 The
agency can grant broad relief to a claimant, but most states have a
limit on the amount of the award which can be made.' 9 Other states
waive tort immunity in cases where liability insurance has been procured to pay judgments2" or in cases involving motor vehicles.2 '
Many states have relaxed the sovereign immunity doctrine,22
while retaining immunity in some instances. 2 3 These states have retained discretionary immunity,2 4 which refers to action taken by a
government based on a policy determination, 25 as well as certain spe-

cific immunities which often are the same as those referred to in the
Federal Torts Claims Act. The exception relating to assault and battery would be an example of such a specific immunity.2 6 Another
example of an immunity which has been retained is legislative and
judicial immunity which shields the states from liability arising from
legislative and judicial determinations.27
15.
16.

Edelman v. Jordan, 415 U.S. 651 (1974), reh'g denied, 416 U.S. 1000 (1974).
City of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981).

17.

See KEETON. supra note 14, at 1044.

18. Id.
19. See, e.g., N.C. GEN. STAT. § 143-291 (Michie 1991); S.C. CODE ANN. 1962, § 102623 (Law. Co-op. 1962); FLA. STAT. ANN. § 768.28 (West 1986).
20. KAN. STAT. ANN. § 74-4707-08 (Vernon 1985).
21. ME. REV. STAT. ANN., tit. 14, § 157 (West 1980).
22. See KEETON, supra note 14, at 1045.
23. McCall v. Batson, 285 S.C. 243 (1985).
24. States which have statutes distinguishing between discretionary acts of government
officials, which are protected from tort liability, and ministerial acts which are not protected,
have been referred to as following the public duty doctrine. See Note, Government Tort Liability: A New Limitation on the Public Duty Rule in Massachusetts?, 19 SUFFOLK U. L. REV.
667, 668 (1985); KIELY, MODERN TORT LIABILITY: RECOVERY IN THE 90's, 59. The purpose of

the public duty doctrine is to permit government officials to perform their duties unrestricted
by the fear of lawsuits. Generally, it provides that a governmental body is not liable to an
individual where it has failed to enforce regulatory or penal statutes. If special circumstances
exist, however, under which a governmental body owes a duty to a particular individual, and if
as a result of a breach of that duty, injury results to the individual, an action is maintainable
against the governmental unit. The results achieved under this doctrine are substantially the.
same as the results that follow from the doctrine of common law or limited statutory immunity. Id. at 155.
25. See Dalehite v. United States, 346 U.S. 15 (1953), reh'g denied, 346 U.S. 880
(1953) and 347 U.S. 924 (1954).
26. See VT. STAT. ANN. tit. 12, § 5602 (1973 & Supp. 1989).
27.

RESTATEMENT (SECOND) OF TORTS, § 895B, cmt. c.
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If a state has retained an area of immunity, that immunity also
will be available to agencies of the state, such as corporations,
boards, and commissions, assuming that those bodies are performing
functions of the state. 8 This immunity for subsidiary agencies of a
state applies to educational institutions as well as prisons, hospitals
and other state activities.2 9 Accordingly, unless a particular state
statute provides to the contrary, state colleges and universities, as
state agencies, would come under the same state immunity provisions as the state itself.3 0
Even though most of the states have abandoned the concept of
strict sovereign immunity, some states distinguish between governmental and proprietary activities. In Louitt v. Concord School District,31 separate actions were brought against the school district, the
superintendent of schools, the principal of a high school, and
teacher-coaches for the death of one student and permanent injuries
resulting to another because of heat prostration suffered during football practice. The court held that the football program was a governmental rather than a proprietary function. The court pointed out
that the athletic programs of the school district had operated at a
loss for the preceding five years. The school district, the superintendent, and the principal, accordingly, were held to be immune from
liability, but the court held that the teacher-coaches could be personally liable if the death and injury resulted from their negligence.
They would be unable to stand behind the shield of sovereign
immunity.
As illustrated in Louitt, governmental immunity can be interpreted in such a way that it covers a broad spectrum of activities.
For example, in Michigan, if the function in question is "expressly or
impliedly mandated or authorized by constitution, statute or other
law", it is treated as a governmental function and state immunity
applies.32 The distinction between governmental and proprietary activities is most significant, however, not at the state level, but at the
municipal level. Municipal immunity often is applied to governmen33
tal actions, but not to proprietary activities.
State statutes might be worded in such a way that sovereign
28. RESTATEMENT (SECOND) OF TORTS, § 895B, cmt. g.
29. Id.
30. See, e.g., Walsh v. Univ. of Texas, 169 S.W.2d 993 (Tex. Civ. App. 1942); Texas
Tech. College v. Fry, 278 S.W.2d 480 (Tex. Civ. App. 1954).
31. 228 N.W. 2d 479 (Mich. App. 1975).
32. Ross v. Consumers Power Co., 420 Mich. 567, 570 (1984).
33. C. ANTIEAU, MUNICIPAL CORPORATION LAW, § 11.26 (1974).
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immunity is waived only in very narrow specific factual situations. In
Andy Lowe v. Texas Tech. University,34 the Texas Tort Claims Act
provided for the waiver of governmental immunity in three areas:
use of publicly owned automobiles, defect of premises, and injuries
that arise out of conditions or use of property.38 The plaintiff, a college football player, alleged that he injured his knee because the
coaching staff, managers, and trainers of Texas Tech failed to furnish him with proper equipment and braces.3" The Supreme Court of
Texas held that the plaintiff's allegations stated a case within the
waiver of statutory immunity arising from some condition or use of
personal property, as required by the Texas statute. 37
B.

Private Institutions

There is no general rule that will apply to all states with respect
to the question of immunity of private institutions from tort liability.
There are a few older cases which held that private schools are immune from tort liability. 8 These cases often turned on the view that
the funds of a charitable organization should not be used to satisfy
tort claims because such funds were given to accomplish certain
charitable goals for the public good. Parks v. Northwestern University39 stood for the proposition that the doctrine of respondeat superior does not apply to charitable institutions."0 One reason for the
holding was that if the trust fund could be depleted and removed
from the purpose for which it was given by various donors, the intent
of the donors would not be fulfilled because of an act of negligence
which in no way related to the donor. Another reason was that because the trustees could not divert the trust funds by their direct act
for purposes unrelated to the reasons for the donors' gifts, these
funds should not be subject to indirect diversion because of the tortious or negligent acts of the managers of the funds or their agents.
34. 540 S.W.2d 297 (Tex. 1976).
35. Id. at 298.
36. Id.
37. Id. For a more liberal interpretation of the Texas Tort Claims Act, see Smith v.
Univ. of Texas, 664 S.W.2d 180 (Tex. Ct. App. 1984). There, the court held that the plaintiff,
who had incurred an injury when hit by a shot put, had stated a cause of action under the
statute, even though there were no allegations that the property was defective. Id. Rather, the
plaintiff alleged that the university had acted negligently by failing to supervise adequately the
use of its property. Id. at 184. The court agreed that the negligent acts of an unpaid and
properly authorized agent acting in the capacity of a state employee gives rise to an actionable
claim. Id. at 190.
38. See, e.g., Currier v. Dartmouth College, 105 F. 886 (1st Cir. 1900), aff'd on other
grounds, 117 F. 44 (lst Cir. 1902); Vermillion v. Woman's College, 104 S.C. 197 (1916).
39. 218 II1. 381 (1905).
40. Id.
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Some states have departed from the view that charitable institutions are immune from tort liability, either by enacting statutes or
through case law.4 1 In fact, many states have followed the view for
some time that private institutions are not immune from tort liability.42 In Illinois, for example, Parks v. Northwestern University, no
longer represents the law. In 1950, the case of Moore v. Moyle et al.
(Bradley Polytechnic Institute),4a held that where trust funds or insurance was available to satisfy a tort claim, no immunity would be
recognized.' 4 In 1959, the case of Molitor v. Kaneland Community
Unit District,'45 ruled against allowing immunity and the trust fund
theory. The court there noted that public education has become a
big business and that one can no longer justify school immunity on a
protection of public funds theory. The Molitor Court held that it
does not make sense to determine whether or not educational funds
are being put to a proper or improper use based on the availability of
trust funds. The question of a proper school expenditure should be
determined first, without regard to the funds that might be available

to satisfy a tort judgment. The court noted that courts which have
abandoned immunity have not had to shut down their schools because their funds have been depleted and indicated that if trust
funds can be used to pay insurance premiums, they also should be
available to pay the liability directly, if no insurance exists.' 6
The court in Darling v. Charleston Community Memorial Hospital 7 agreed that the doctrine of charitable immunity was no
longer available to charitable organizations in Illinois, and noted that
41. See Ricker v. Northeastern Univ., 279 N.E.2d 671 (Mass. 1972) (indicating that
doctrine of charitable immunity would not have been applicable to university if acts had occurred after statute modifying the doctrine had become operative); Abarnathy v. Sisters of St.
Mary's, 446 S.W.2d 599 (Mo. 1969) (holding that nongovernmental institution was liable for
its own negligence and for that of its agents and employees acting within scope of employment); Bodard v. Culver-Stockton College, 471 S.W.2d 253 (Mo. 1971) (holding that student
did not have cause of action against college where alleged negligent event occurred before
judicial abolition of charitable immunity); Radosevic v. Virginia Intermont College, 633 F.
Supp. 1084 (W.D. Va. 1986) (holding that college was not charitable institution and, therefore, it could not invoke defense of charitable immunity).
42. Malloy v. Fong, 37 Cal.2d 356 (1951); President & Directors of Georgetown College v. Hughes, 130 F.2d 810 (D.C. Cir. 1942); Grubbe v. Catholic Diocese of Rockford, 257
N.E.2d 239 (App. Ct. 11. 1970); Christofides v. Helenic Eastern Orthodox Christian Church,
227 N.Y.S.2d 946 (1962); Brigham Young University v. Lillywhite, 118 F.2d 836 (10th Cir.
1941), cert. denied, 314 U.S. 638 (1941).
43. 405 Ill. 555 (1950).
44. Id. at 566. The court stated: "[T]he law in Illinois is that 1rust funds of charitable
corporations are immune from liability for the torts of the corporation's employees and agents.
Beyond that, the rule of respondeat superior is in effect." Id.
45. 18 I11.2d 11 (1959)
46. Molitor, 18 Il1. at 19-20.
47. 33 Ill.2d 326 (1965).
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in addition to the reasons dictating such a result in Molitor, it did
not seem proper to permit charitable corporations to determine the
amount of their liability based on the amount of insurance which
they carried."' The availability of certain assets to execution in satisfaction of a judgment has nothing to do with a determination of
liability."9
Some states take an intermediate position between immunity
and full liability. For example, some state courts have held such institutions liable in tort but limited judgments to the value of nontrust assets. 50 Other courts have distinguished between the charitable
and non-charitable activities of an institution and have found immunity only when the activity in question is charitable in nature. But if
the activity is of a commercial nature, these jurisdictions have found
such institutions liable.8 1 Still other courts have distinguished between negligence attributable directly to the school itself and the
negligence of employees of the institution. The negligence of an employee could be imputed under the doctrine of respondeat superior. 2
The court in Morehead College v. Russell distinguished between the types of trust funds held by an institution. Charitable trust
funds could not be reached for the negligence of employees of the
institution under the doctrine of respondeat superior, but funds
which were not charitable in nature (tuition of students and insurance) could be reached. Furthermore, negligence of a corporate or
administrative nature permits utilizing trust funds because the negligence was committed by the trustees who had the responsibility,
under the charter, of managing the institution. A private institution
could be liable, however, for the failure to use due care in hiring
personnel.5" With respect to the question of whether employees of a
charitable institution can be held liable for negligence even though
the institution itself is immune, the general rule is that an agent is
not entitled to the protection of his principal's immunity even if the
agent is acting on behalf of his principal.5 4 Some cases have distinguished between tort actions brought by beneficiaries of the institu48. Id. at 327."
49. Id. at 337, 338.
50. Vanderbilt University v. Henderson, 127 S.W.2d 284 (Tenn. Ct. App. 1939); accord
St. Mary's Academy v. Solomon, 238 P. 22 (Colo.' 1925).
51. Grueninger v. President & Fellows of Harvard College, 343 Mass. 338 (1961);
Rhodes v. Millsaps College, 179 Miss. 596 (1937); Gamble v. Vanderbilt University, 138
Tenn. 616 (1917).
52. See e.g., Morehead College v. Russell, 219 Ga. 717 (1964).
53. Berry v. Odom, 222 F. Supp. 467 (M.D. N.C. 1963); Higgons v. Pratt Institute, 45
F.2d 698 (2d Cir. 1930).
54. Mullins v. Pine Manor College, 449 N.E.2d 331 (Mass. 1983).
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tion and actions brought by strangers. It has been held that immunity from tort liability does not extend to suits brought by
strangers.55 On the other hand, immunity may be recognized even
where tort actions are brought by strangers. 56
C. Insurance
Regardless of whether or not public or private universities are
legally liable to compensate athletes for athletic injuries, adequate
insurance coverage can be used to protect the interests of athletes.
Insurance coverage varies, and in many instances, if the insurance
carried by the school is not sufficiently comprehensive, the athlete or
his parents may want to carry insurance to make certain that any
injury will be compensated. Effective August 1, 1992, the National
Collegiate Athletic Association (NCAA) announced that it would
pay 100% of the premiums to cover athletes at member schools with
catastrophic athletics injury insurance. 5 The commitment by the
NCAA was projected through August 1, 1995. The new program
covers student-athletes, trainers, managers and cheerleaders for injuries suffered while participating in or traveling to and from scheduled games and practice sessions that are part of sanctioned intercollegiate athletics.
There are numerous benefits available under this insurance coverage. The plan provides lifetime rehabilitation, medical and dental
expenses and also provides lifetime monthly loss of earnings benefits,
up to $2,000 per month. Under the plan, payments would begin
twelve months after the athlete has sustained the injury. This insurance coverage also includes a college education benefit which would
pay the cost of the students' remaining college expenses incurred in
acquiring a degree. However, the payments are conditioned upon
commencing his education within fifteen years after the injury has
taken place and completing the degree within fifteen years after returning to school. 58 Other benefits provided by the plan include:
1. A maximum amount of $125,000 during the first decade
for remodeling or adapting living quarters or vehicles and
$50,000 during the second decade.
. 2.- A provision for nursing benefits at the individual's home
and other daily living expenses up to the maximum of $50,000
55.
56.
57.
58.

Brown v. St. Venantius School, 544 A.2d 842 (N.J. 1988).
Southern Methodist Univ. v. Clayton, 176 S.W.2d 749, (Tex. 1943).
NCAA NEWS, June 24, 1992.
The maximum amount payable under this part of the program is $60,000.

97

DICKINSON LAW REVIEW

SUMMER

1993

per year.
3. Expenses of up to $30,000 to compensate for family
counseling, training and travel related to the injury. This benefit
is also intended to assist the parents of the injured student-athlete by compensating them for wages which they might have lost
during the period following the injury.
4. Benefits up to $100,000 to assist the injured athlete because of inability to purchase medical insurance.
5. A $10,000 accidental-death benefit. 9
In addition, the NCAA has approved a program which will
make it easier for exceptional student-athletes to receive disability
insurance coverage. ° This program is designed to cover student athletes with professional potential who are engaged in intercollegiate
football, basketball or baseball at NCAA institutions."1 For example,
the program will cover a football player if he is projected to be selected in the first two rounds of the next National Football League
Draft.6 2 In the case of basketball and baseball players, they are included in the program if they are projected for selection in the first
round drafts of the National Basketball Association or one of the
major league baseball drafts.6 3
This insurance coverage is intended to protect the exceptional
student-athlete with respect to both permanent total disability and
temporary total disability."' The maximum coverage provided under
this insurance is $2,700,000 in the case of basketball, $1,800,000 in
the case of football and $900,000 in the case of baseball. 65 There is
also a $10,000 accidental death and dismemberment benefit. 66
Under this program, student-athletes who qualify are automatically approved for a loan at a very competitive interest rate.6" Loans
are to be repaid when the student-athlete signs a professional contract or, if injury occurs, when the benefits under the policy are
paid. 66 If a professional contract is not signed or if benefits under the
disability policy are never paid, the loan would be repaid when the
insurance coverage no longer exists. The primary purpose of this pro59.
60.
Oct. 22,
61.
62.
63.
64.
65.
66.
67.
68.

NCAA NEWS, June 24, 1992, Volume 29, No. 25.
See generally Some Athletes Can Get Disability Insurance, NCAA NEWS (Kansas),
1990 [hereinafter Disability Insurance].
Id.
Id.
Id.
Id.
Disability Insurance, supra note 60.
Id. at 2.
Id.
Id.
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gram is to protect talented student-athletes against future loss of
earnings as a professional, because of disabling injuries or sickness
which occur while the student is participating in college athletics.
With respect to injuries to students-athletes who are not covered
by either of the above programs, universities vary as to the type of
insurance coverage provided. 69 The University of WisconsinMadison, for example, self-insures its students-athletes.7 0 The University of Kansas attempts to use the insurance policies of the student-athletes' families.7 1 One problem with this method is that families of many student athletes may not have insurance, and even if
they do, their policies may not cover athletics injuries. 7 This is a
subject which student athletes and their parents will want to discuss
with the particular universities.
D.

Waivers

When colleges and universities recruit student-athletes, they
should determine the individual's physical status by a thorough physical examination. In addition, a questionnaire should be given to the
recruit as well as to the parents to determine whether there are any
latent problems which occurred during the individual's formative
years that could be exacerbated under the severe stress of athletic
competition. There may be cases where a recruit has a physical
problem of some kind, but it is believed that the problem will not
interfere with the recruit's performance or in any way endanger his
or her health or future fitness. In those cases, the university should
give particular attention and care to the individual by closely monitoring the recruit's performance, seeing that proper protective equipment is furnished, conducting periodic medical examinations and
tests and prescribing the proper use of medication and exercise
73
routine.
69. See generally Ronald D. Mott, Schools Feeling the Hurt of Rising Insurance Costs,
NCAA NEws, Sept. 14, 1992 (discussing solutions to the problems that colleges and universities confront as a result of increased insurance costs).
70. Id. at 15.
71. Id.
72. Id.
73. A situation involving this type of a problem arose in the well-publicized case of
Hank Gathers, the great basketball player at Loyola Marymount who collapsed and died on
March 4, 1990 while playing a game against Portland. Loyola Marymount and its medical and
athletic personnel knew that Hank Gathers had a heart condition which required treatment
and monitoring. He had passed out on December 9, 1989 in a game after shooting a free throw
and was taken to a hospital for examination. He was placed on medication, and Loyola had
even purchased a heart defibrillator for Gathers which was available both at home and away
games.
The complaints which were filed against Loyola Marymount and various medical and
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It may be that a physical examination, either when the student
is being recruited or after enrollment, will reveal an injury which
will cause the university to refuse to permit the individual to participate in athletic competition. Despite the injury, the student's parents
and the student may offer to execute a waiver releasing the university from any liability in the event of injury in a future athletic activity. A waiver is a peculiar instrument in the sense that it has both
contract and tort aspects.7" Under the law of contract, one would
think that a person has the right to enter into any such contract, but
on the other hand, there is the tort rule which holds that if a person
negligently injuries another, there should be liability on the part of
the tortfeasor. Universities which knowingly permit an athlete with a
physical problem to participate in athletics clearly can be held responsible for injuries resulting to such athletes. The question then
arises as to whether or not a waiver executed by the athlete can
shield the institution from liability.
A waiver appears to be valid and effective where an experienced
athlete who is not a minor is participating in an event which does not
involve the public interest. A case involving such a situation is
Buchan v. United States Cycling Federation, Inc.7 Buchan was an
athletic personnel after Gathers' death, included allegations of negligence based on permitting
Gathers to return to competition too soon after being released from the hospital following his
collapse on December 9, 1989, the reduction of the dosage of medication which allegedly was
done to enhance his performance as an athlete and the failure to administer the defibrillator to
Gathers after he collapsed prior to his death. Because the suits against some of the defendants
were settled and the suits against some of the defendants were dismissed, the legal issues were
never judicially resolved. The allegations in the complaints, however, serve to point up the
problem areas relating to permitting an athlete with a known infirmity to participate, the necessity to monitor a medical problem and fully inform the athlete of his or her condition and
the risks involved, the need to prescribe proper treatment and the necessity for timely and
proper treatment when an emergency occurs.
The importance of determining the fitness of an athlete to participate recently was demonstrated when Reggie Lewis, the captain and high scorer of the Boston Celtics, collapsed and
died on July 27, 1993 as the result of a heart ailment while practicing shooting baskets. It has
been reported that he received conflicting medical advice as to the seriousness of his condition.
12
NEW YORK TIMEs, July 28, 1993, B7; SPORTS ILLUSTRATED, Aug. 9, 1993, p. .
74. APPENZELLER, SPORTS & LAW 34 (1985); Morrow v. Auto Championship Racing
Ass'n, 291 N.E.2d 30 (Ill. App. 3d 1972).
75. 227 Cal. App. 3d 134, 145-46 (1991). In Buchan, the Agreement and Release of
Liability provided as follows:
I am an amateur in good standing and wish to be a licensed athlete under
the Constitution, Bylaws and General Rules of the United States Cycling Federation, Inc. I certify that the information on this application, as corrected by me,
is truthful.
I acknowledge that cycling is an inherently dangerous sport in which I participate at my own risk and that the United States Cycling Federation, Inc.
('USCF') corporation formed to advance the sport of cycling,- the efforts of
which directly benefit me. In consideration of this agreement of the United
States Cycling Federation, Inc. to issue an amateur license to me, hereby on
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experienced bicycle racer who was severely injured during a race.
The court upheld the release and denied recovery. The court cited
National & InternationalBrotherhood of Street Racers, Inc. v. Superior Court, 6 where a race car driver was injured in a race and was
denied recovery for his injuries because of a release which he had
signed.7 In that case, the court, after discussing the pitfalls of preparing releases which will be immune from attack, stated,
In cases arising from hazardous recreational pursuits, to permit
released claims to be brought to trial defeats the purpose for
which releases are requested and given, regardless of which
party ultimately wins the verdict. Defense costs are devastating.
Unless courts are willing to dismiss such actions without trial,
many popular
and lawful recreational activities are destined for
78
extinction.
The court further stated that: "[i]t suffices that a release be
clear, unambiguous, and explicit, and that it express an agreement
not to hold the released party liable for negligence . . . .This was
accomplished here. ' 7
However, where the public interest is involved, a waiver may be
held to be invalid. The courts have held exculpatory provisions to be
invalid where the matter in question involves some or all of the following characteristics:
1. It concerns a business of a type generally thought suitable for
public regulation.
2. The party seeking exculpation is engaged in performing a
service of great importance to the public, which is often a matter of practical necessity for some members of the public.
3. The party holds himself out as willing to perform this service
behalf of myself, my heirs, assigns and personal representatives, I waive, release
and forever discharge the United States Cycling Federation, Inc., its employees,
agents, members, sponsors, promoters and affiliates whosoever from any and all
liability, claim, loss, cost or expense arising from or attributable in any legal way
to any action or omission to act of any such person or organization in connection
with sponsorship, organization or execution of any bicycle racing of [sic] sporting event, including travel to and from such event, in which I may participate as
a rider, team member or spectator.
To the best of my knowledge, I have no physical condition which would
interfere with my ability to participate in or attend any such event or would
endanger my health hereby. (underscoring added)
In addition, Buchan executed a release as part of her entry into the Self Magazine Cycling Circuit series of races. Id. at 146 (emphasis in original).
76. 215 Cal. App.3d 934 (1989), reh'd denied, 264 Cal. Rptr. 44 (1990).
77. Buchan, 227 Cal. App.3d at 147.
78. National & International Board of Street Racers, 215 Cal. App.3d, at 938.
79. Id.
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for any member of the public who seeks it, or at least for any
member coming within certain established standards.
4. As a result of the essential nature of the service, in the economic setting of the transaction, the party invoking exculpation
possesses a decisive advantage of bargaining strength against
any member of the public who seeks these services.
5. In exercising a superior bargaining power the party confronts
the public with a standardized adhesion contract of exculpation,
and makes no provision whereby a purchaser may pay additional
reasonable fees and obtain protection against negligence.
6. Finally, as a result of the transaction, the person or property
of the purchaser is placed under the control of the seller, subject
to the risk of carelessness by the seller or his agents.80
The public interest would be involved in the activities of hospitals, banking transactions, escrow transactions and common carriers. 8 The public interest also was held to be present in Wagenblast
v. Odessa School District82 which involved school districts which had
required all students and their parents or guardians to sign waivers
before they would be permitted to participate in school sports. 83
Even if a waiver were required of only those students with physical
problems, the waivers probably would be held to be invalid because
the tests set forth in the Tunkl case still would seem applicable.8 4 It
would appear that colleges and universities also involve a public interest because they hold themselves out as providing educational
benefits of great importance to the public at large. These institutions
possess an advantageous bargaining position when dealing with
members of the public who want to attend the university, and the
person seeking admittance is placed, to a considerable degree, under
the control of the university furnishing the services.
It is possible that one could distinguish between state and private universities and argue that while the state schools involve an
activity subject to public regulation, the private schools do not. Although no cases have been found which discuss this subject, it would
80. Tunkl v. The Regents of The University of California, 60 Cal.2d 92, 98-101 (1963).
See also Madison v. Superior Court, 203 Cal. App.3d 589 (1988). For other cases which have
held that no public interest was present, see, e.g., McAtee v. Newhall Land & Farming Co.,
169 Cal. App.3d 1031 (1985) (motorcross racing); Hulsey v. Elsinore Parachute Center, 168
Cal. App.3d 333 (1985) (skydiving); Kurashige v. Indian Dunes, Inc. 200 Cal. App.3d 606
(1985) (dirtbike riding); Okura v. United States Cycling Federation, 186 Cal. App.3d 1462
(1986).
81. Okura v. United States Cycling Federation, 186 Cal. App.3d 1462.
82. 758 P.2d 968 (Wash. 1988).
83. Id.
84. See supra note 51 and accompanying text.
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appear that state and private schools should be treated as involving a
public interest because they hold themselves out to the public, their
activities must conform with many public regulations, and they are
licensed by the state.
Even if universities, state and private, were viewed as not involving a public interest, it may be difficult to rely on a waiver executed
by a student-athlete. The age of majority varies from state to state.
In some states it is 18 and in others, it is 21. A minor college student
would not be bound by a waiver because waivers are in the nature of
a contract, and the contracts of infants are voidable at the election of
the infant.8" Some commentators suggest that if a waiver were
signed by a parent or guardian for a minor, it might be effective for
the parent or guardian, but under the provisions of state law, the
waiver might not be effective as against the rights of the minor.8 6
For instance, under the law of New York, neither a minor nor his
father were bound by a release signed by the father. Whatever rights
the father had, he had derived from the minor.8 7 In addition, there
are other reasons why a waiver may be held to be invalid, such as
where it was solicited by fraud or misrepresentation, where force or
duress is used to solicit a waiver (not permitting an athlete to play
unless he or she signed a waiver) or where the waiver has provisions
which are clearly unreasonable.
A waiver executed by a college athlete of the age of majority
might be valid if the school were held not to be engaged in a public
interest activity (which is doubtful as indicated above) and if all of
the circumstances surrounding the execution of the waiver indicated
that it was a reasonable contractual arrangement entered into without duress. But as indicated, not permitting a college athlete to participate unless a waiver is signed does involve a form of duress.
III.
A.

Denial of Right to Participate -

Remedies

RehabilitationAct of 1973

Let us assume that a high school senior with outstanding grades
and an outstanding athletic record applies to a university for an athletic scholarship. Ordinarily, the individual would be granted a
85. Tucker v. Moreland (U.S.), 10 Pet 58, 9 L Ed 345. For futher discussion of this
issue see 42 Am. Jur. 2d Infants, § 58 (1969); APPENZELLER, SPORTS & LAW (1985); Shepherd v. Shepherd, 408 Il1. 364 (1951) (stating the prevailing rule that absent other statutory
provisions, contracts made by infants are voidable); Iverson v. Scholl, Inc., 136 Il1. App. 3d
962 (1985).
86. APPENZELLER, SPORTS & LAW p. 35.
87. Santangelo v. City of New York, 411 N.Y.S.2d 666 (N.Y. App. Div. 1978).
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scholarship quickly, but in this case, he or she is turned down because of a physical impairment. Perhaps this individual has sight in
only one eye, and although that has not in any way hindered academic or athletic performance in the past, the university feels that
there would be great risk to the athlete if he or she were to participate in intercollegiate athletics. A similar question can arise in a
case where one has an athletic scholarship and is participating in
intercollegiate athletics when a severe injury occurs. The school refuses to permit the individual to continue to participate in athletic
competition and refuses to renew the athletic scholarship sa after the
injury even though the student desires to continue this athletic activity. Assuming that the physical impairment of a student is of a particular type, one course of action available to the student in these
situations would be to institute a suit based on the Rehabilitation
Act of 1973.89 The Act applies to "handicapped" individuals. 90 The
Act defines a handicapped individual as any person who:
(i)has a physical or mental impairment which substantially
limits one or more of such person's major life activities,
(ii)has a record of such an impairment, or
(iii)is regarded as having such an impairment. 9'
In Grube v. Bethlehem Area School District,92 a student with
only one kidney was held to be "handicapped" and permitted to
compete. In Grube, the court reversed the holding of the school district by giving greater credence to the plaintiffs physician than to
the physicians of the school district. 93 The court felt that, because of
experience and qualifications, the plaintiff's doctor was better able to
determine the degree of risk involved to the plaintiff in playing football, than the doctors who testified for the school district who had no
88. Rule 15.3.3.1 of the Operating Bylaws in the NCAA Manual, 1990-1991 provides in
substance that athletic scholarships may not be awarded for a period of time in excess of one
academic year. Rule 15.3.5 provides for the renewal of the yearly scholarship. Despite these
rules, generally, if an injury occurs which prevents a student-athlete from participating in
athletics, the university will not withdraw the scholarship, but will permit the student to complete his education on the scholarship.
89. 29 U.S.C. § 701 et seq. (1988).
90. Secion 794 of the Act provides in part as follows:
No otherwise qualified handicapped individual in the United States, as defined in section 706(7) of this title, shall, solely by reason of his handicap, be
excluded from the participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance or under any program or activity conducted by any Executive agency or by
the United States Postal Service . . ..

91. 29 U.S.C. § 706(7)(B) (1988).
92. 550 F. Supp 418 (E.D. Pa. 1982).
93.

Id.
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basis for their evaluation of the risk involved.
Back problems can constitute a handicap under § 706(7) of the
Act. 95 A student having vision in only one eye was granted permission to play in Wright v. Columbia University."6 In cases where
there is convincing medical testimony which indicates that it is unlikely that competition would cause injury, students often win the
right to compete. 97 On the other hand, where the medical testimony
was conflicting, an appellate court would not disturb the lower
court's determination that athletic competition would subject two
students, each having vision in only one eye, to an unacceptable
risk. 98

B.

Americans with Disabilities Act of 1990

If an individual is denied the right to participate in intercollegiate athletics at a state university because of an alleged physical disability, like the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990 appears to provide a remedy. 99 Because the Act
defines a "public entity" as any "state or local government; any department, agency, special purpose district, or other instrumentality
of a State or State or local government," 1 ' students at private universities would not be covered by this Act.
C. Claims based on the 14th Amendment of the United States
Constitution and 42 U.S.C. Sec. 1983
If students are prevented from participating in a school's athletic program because of a physical injury or a physical impairment
94. Id.
95. Perez v. Philadelphia Housing Authority, 677 F. Supp. 357 (DC ED Pa 1987), afid,
841 F.2d 1120 (3rd Cir. 1988); Schuett Inv. Co. v. Anderson, 386 N.W.2d 249 (Minn. App.
1986).
96. 520 F. Supp. 789 (E.D. Pa. 1981). In Wright, the court granted a temporary restraining order against the university because the student demonstrated a reasonable
probability "that he would prevail on the merits." Id. at 793.
97. See Grube, 550 F. Supp. at 421; Poole v. South Plainfield Board of Education, 490
F. Supp. 948 (D.N.J. 1980).
98. See, e.g., Kampmeier v. Nyquist, 553 F.2d 296, 300 (2d Cir. 1977) (In Kampmeier,
the court indicated that the school occupied a "parens patriae" position in overseeing and
protecting the well-being of students); see also Spitaleri v. Nyquist, 345 N.Y.S.2d 878, 880
(N.Y. Sup. Ct. 1973).
99. Americans With Disabilities Act of 1990, Title 42 U.S.C. § 12132 (Supp. 11 1990)
provides:
Discrimination. Subject to the provisions of this title, no qualified individual with
a disability shall, by reason of such disability, be excluded from participation in
or be denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such entity.
100. Id. at § 12131.
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of some type which does not fall within the category of impairments
defined by the Rehabilitation Act of 1973, they might have the right
to bring an action based on the 14th Amendment of the Constitution10 1 and 42 U.S.C. Section 1983.102 In either case, the student
would have to show that there has been an infringement of a property or liberty interest protected by the 14th Amendment of the
Constitution. If a liberty interest is not involved, there would have to
be a showing that a property interest has been eroded. 10 3 A public
university student maintains a protected interest in continuing his or
her academic work.104 Most courts which have considered the question have held that high school students do not have a legitimate
entitlement to participate in school athletics. 10 5 It would be very difficult for a high school athlete to show a property interest in competing because, unlike college athletes, high school student-athletes do
not receive athletic scholarships which have a determinable value. 10 6
Nevertheless, some cases involving high school athletes hold that a
property interest exists. 10 7
101.

Amendment XIV of the United States Constitution provides in part as follows:
No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.
U.S. CoNsT. amend. XIV, § 1.
102. 42 U.S.C. § 1983 (1988) provides in part as follows:
Civil Action for deprivation of rights:
Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State or Territory or the District of Columbia, subjects or
causes to be subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress."
103. Board of Curators v. Horowitz, 435 U.S. 78 (1978).
104. Picozzi v. Sandalow, 623 F. Supp. 1571 (E.D. Mich. 1986), affid mem., 827 F.2d
770 (6th Cir. 1977) cert. denied 484 U.S. 1044 (1988); Hall v. Univ. of Minnesota, 530 F.
Supp. 104 (D. Minn. 1982); Abbariao v. Hamline Univ. Sch. of Law, 258 N.W.2d 108 (Minn.
1977); Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961), cert. denied, 368
U.S. 930 (1961).
105. Brands v. Sheldon Community School, 671 F. Supp. 627 (N.D. Iowa 1987). See
also Hamilton v. Tennessee Secondary School Athletic Ass'n, 552 F.2d 681 (6th Cir. 1976);
Mitchell v. Louisiana High School Athletic Ass'n, 430 F.2d 1155 (5th Cir. 1970); In re U.S.
Ex. Re. Missouri State High School Activities Association, 682 F. 2d 147 (8th Cir. 1982);
Albach v. Odle, 531 F.2d 983 (10th Cir. 1976).
106. See Gulf South Conference v. Boyd, 369 So.2d 553 (Ala. 1979). There, the court
distinguished between high school and college athletes. College athletes who receive scholarships to participate in sports have a property interest of current economic value. Id. at 556.
High school athletes, however, have no present economic interest. Id. Although high school
athletes may hope to receive a scholarship, their interests are "too speculative to recognize as a
property right." Id. at 556.
107. Boyd v. Bd. of Directors of McGehee Sch. Dist., 612 F. Supp. 86 (E.D. Ark. 1985).
In Boyd, the court held that the plaintiff had stated a cause of action pursuant to 42 U.S.C.
§ 1983 against a coach who suspended him from the team without a prior hearing. Id. at 87.
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In the case of college athletes, the Tenth Circuit has ruled that
the desire to participate in intercollegiate athletics does not involve a
property interest. 108 That would seem to be in line with Board of
Regents v. Roth, 0 9 which indicated that there must be more than a
unilateral claim to a benefit; there must be a legitimate claim of
entitlement to it. 10 In Colorado Seminary, the district court held
that the interest of a college athlete in participating in intercollegiate
competition which was created through their athletic scholarships,
was "too speculative to establish a constitutionally protected
right.""' With respect to the argument that college athletic competition is a vital training ground for professional sports, the district
court also indicated that an interest in playing professional sports
2
was speculative and not of constitutional dimensions.'
On the other hand, several cases have held that a college athlete
3
has a property interest in participating in intercollegiate athletics."
The suspension was to be in effect for the remainder "of the player's final season on the high
school team." Id. at 93. The plaintiff and another player had been suspended for walking out
of a school pep rally and refusing to participate in a scheduled game. Id. at 89. The players
had taken these actions because they had reason to believe that their coach had rigged the
election for homecoming queen in order to prevent a black student from receiving the title. Id.
The coach failed to show that he would have suspended the players if the protected conduct
had not occurred. Id. at 92. In considering the due process claim, the court recognized that the
player's last year was of significance to future educational and economic endeavors. Id. at 93.
Therefore, the court viewed the player's interest as "something more than a single season of
interscholastic activities." Id. at 93. Accordingly, the plaintiff had a protected property interest
and was entitled to procedural due process before he could be suspended. Id. See also Kelley v.
Metropolitan County Bd. of Educ., 293 F. Supp. 485 (M.D. Tenn. 1968). There, a high school
basketball team was suspended from a league for an entire year because a number of its fans
had been involved in misconduct at a game. Id. The court found that "group punishment"
demands "closer adherence to the procedural standards of due process." Id. at 495. Evidence
established that several of the suspended athletes were under consideration for athletic scholarships. Id. at 494. Thus, preventing the athletes from playing during their senior year might
render them unable to receive the college education that they might not be able to afford
without a scholarship. Id.
108. Colorado Seminary (University of Denver) v. NCAA, 570 F.2d 320 (10th Cir.
1978). See also Hysaw v. Washburn University of Topeka, 690 F. Supp. 940 (D. Kansas,
1987) where the court indicated that college football players did have a property right in their
athletic scholarship funds, but no property interest in pursuing a football career and play on
the college team. Because the players continued to receive scholarship payments, their suit
under 42 U.S.C. § 1983 was unsuccessful because their written agreements with the university
did not provide that they would play on the team; the agreement only provided that scholarship funds would be paid.
109. 408 U.S. 564 (1972).
110. Id. at 577.
111. Colorado Seminary (University of Denver) v. NCAA, 417 F. Supp. 885, 895, n.5
(D. Colo. 1976), af'd, 570 F.2d 320 (10th Cir. 1978).
112. Colorado Seminary, 417 F. Supp. at 895.
113. See Hall v. Univ. of Minnesota, 530 F. Supp. 104 (D. Minn. 1982); Behagen v.
Intercollegiate Conference of Faculty Representatives, 346 F. Supp. 602 (D. Minn. 1972);
Gulf South Conference, 369 So.2d at 553.
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In Hall v. University of Minnesota," ' a college basketball player
who had completed 90 hours of work as a non-degree student, sought
and was granted a temporary injunction restraining the prevention of
his registration in the degree program which would have permitted
him to keep his athletic eligibility in his senior year. 1 5 The athlete
argued that he was denied due process when the university denied
him admittance as a degree student. " 6 In Hall, although the defendant argued that due process does not apply to nonadmission because
public education is not a property right except in cases of expulsion,
the court indicated that the right versus privilege distinction has
been abandoned in the area of due process. In any event, not permitting Hall to become a degree candidate and retain his athletic eligibility resembled an expulsion more than a nonadmission. Where a
student-athlete has an athletic scholarship terminated by a public
university because of an injury suffered while at the university, it
would appear that a property interest may be involved, and the student should be able to bring suit on constitutional grounds if due
process procedures were not being followed.
It should be noted that student-athletes have been unsuccessful
in alleging a property interest in the right to participate in post-season tournaments and televised games." 7 Also, there is no protected
right in media exposure." 8 The expectation that a student-athlete
has professional potential does not constitute a protected right. 1 9
Universities should follow a conservative approach and deny an
injured student-athlete or one with a disability the right to play
where there is informed medical evidence that participation could
lead to permanent physical disability or death. If the student then
institutes suit and wins the right to play and subsequently is injured,
the university would be protected by virtue of the court decision permitting the student to play. Ordinarily, claims based on the Fourteenth Amendment or 42 U.S.C. section 1983 would be available
only in the case of public universities. In light of conflicting decisions
on the question of whether or not a property right exists in the case
of the desire to participate in intercollegiate athletics, anyone wishing to institute a suit based on constitutional grounds will have to be
114.
115.
116.
117.
Supp. 356
118.
119.

530 F. Supp. at 104.

Id.
Id.
Parish v. NCAA, 361 F. Supp. 1220 (W.D. La. 1973); Justice v. NCAA, 577 F.
(D.C. Ariz. 1983); Hawkins v. NCAA, 652 F. Supp. 602 (D.C. III. 1987).
Hawkins, 652 F. Supp. at 602, 610-11.
Parish, 506 F.2d at 1028; Colorado Seminary, 417 F. Supp. at 885, 895.

INJURIES TO COLLEGE ATHLETES

particularly mindful of the decisions in the jurisdiction in which the
suit will be brought.
IV. Injuries During Athletic Competition
A.

Injuries Caused by Athletes

1. Liability of Athletes Causing Injury.-The doctrine of contributory negligence can be traced to the English case of Butterfield
v. Forrester.'2" The doctrine was adopted in America as early at
1824.121 At common law, where there was contributory negligence or
assumption of risk on the part of a plaintiff, the plaintiff could not
recover.1 2 2 Most states have abandoned the contributory negligence
doctrine which barred recovery if there was even slight contributory
negligence on the part of the plaintiff.1 3 In its place, these states
1 24
have adopted some form of comparative contributory negligence.
The courts in some states have adopted a pure no-fault type of contributory negligence whereby the plaintiff's contributory negligence
is not a bar to recovery but will reduce the amount of damages
which the plaintiff can receive.1 25 Other states have enacted statutes
to change their case law. For example, Illinois and Iowa now bar
recovery in cases where the plaintiff is more than fifty percent at
fault. 12 6 A number of states have a form of contributory negligence
which does not bar the plaintiff from recovery so long as this fault
does not equal or exceed the negligence of the other parties
12 7
involved.
Most states which have some form of comparative contributory
negligence also have comparative assumption of risk.12 8 These states
120. 11 East 60, 103 Eng. Rep. 926 (1809).
121. Smith v. Smith, 19 Mass. (2 Pick.) 621, 13 Am. Dec. 464 (1824).
122. See Crum v. Ward, 122 S.E.2d 18 (W. Va. 1961); Hunn v. Windsor Hotel Co.,
119 W. Va. 215, 193 S.E. 57 (1937).
123. Alvis v. Ribar, 85 IlI.2d 1 (1981).
124. Id.
125. Kaatz v. State, 540 P.2d 1037, 1047, 1049 (Alaska 1975); Li v. Yellow Cab Co.,
13 Cal.3d 804, 532 P. 2d 1226 (1975); Hoffman v. Jones, 280 So.2d 431 (Fla. 1973); Kirby v.
Larson, 400 Mich. 585, 256 N.W.2d 400 (1977); Alvis v. Ribar, 85 IlI.2d 1, 421 N.E.2d 886
(I11.1981); Goetzman v. Wichern, 327 N.W.2d 742 (Iowa 1982); Hilen v. Hays, 673 S.W.2d
713 (Ky. 1984); Gustafson v. Benda, 661 S.W.2d 11 (Mo. 1983); Scott v. Rizzo, 96 N.M. 682,
634 P.2d 1234 (N.M. 1981).
126. ILL. REV. STAT. ch 110, para. 2-1107.1 & 2-1116 (1986); IOWA CODE ANN.
§ 668.1 et seq. (West 1987).
127. King v. Kayak Mfg. Corp., 387 S.E.2d 511 (W. Va. 1989).
128. ARK. CODE ANN. § 16-64-122 (Michie 1987); IowA CODE § 668.1, el seq.; MINN.
STAT* § 604.01(1A) (1988); UTAH CODE ANN. § 78-27-38 (1987); Austin v. Raybestos-Manhattan, Inc., 471 A.2d 280 (Me. 1984); Mauch v. Manufacturers Sales and Serv., Inc. 345
N.W.2d 338 (N.D. 1984).
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seem to apply the comparative assumption of risk doctrine in the
same way that they apply their comparative contributory negligence
rule, even though the doctrines of assumption of risk and contributory negligence are not identical. Carelessness underlies contributory
negligence, while the basis of assumption of risk is knowledge and
understanding of the danger on the part of the plaintiff and a voluntary acceptance of the risk. Both doctrines are similar in the sense
that they examine the conduct of the plaintiff.
Basically, three types of assumption of risk have been recognized. The first type is express assumption of risk where the potential
plaintiff agrees not to expect the potential defendant to act in a careful manner and thus relieves the potential defendant of a duty of
care. 1 9 The plaintiff will be barred from recovery in this situation.
The second type is reasonable implied assumption of risk. That involves a situation where there is a known danger, but because of the
potential plaintiff's reasonable conduct in approaching the danger,
there is an inferred agreement to excuse the potential defendant
from a duty of care. 130 The plaintiff is barred from recovery in these
situations because the defendant's duty of care has been reduced,
and if there is no duty with respect to a particular danger, as a matter of law, the plaintiff who has voluntarily assumed the risk and
agreed to excuse the defendant from a duty of care, cannot maintain
a cause of action. Accordingly, the assumption of risk doctrine continues to exist in these situations. Where there is reasonable implied
assumption of risk, a complete defense will exist and the case will
not be viewed as part of the comparative fault doctrine.1"1 The third
type is unreasonable implied assumption of risk. 13 2 Here, the conduct
of the potential plaintiff may be categorized as negligent or careless
in engaging in a particular activity in a particular way. These are
the cases where the claim of the plaintiff will be dealt with as part of
the comparative fault system. 3 3
In the case of athletic injuries, some courts have taken the position that the doctrine of assumption of risk will bar recovery unless
there was willful, wanton or reckless conduct on the part of the de129. Coates v. Newhall Land & Farming, Inc., 236 Cal. Rptr. 181, 183 (Cal. 1987);
Homer Ordway v. The Superior Court of Orange County, 243 Cal. Rptr. 536, 538 (Cal.
1988).
130. Homer Ordway, 243 Cal. Rptr. at 538.
131. Nelson v. Hall, 165 Cal. App.3d 709 (1985); Homer Ordway, 243 Cal. Rptr. at
540.
132. Rudnick v. Golden West Broadcasters, 202 Cal. Rptr. at 900 (Cal. 1984); Homer
Ordway, 243 Cal. Rptr. at 538.
133. Neinstein v. Los Angeles Dodgers, 229 Cal. Rptr. 612 (Cal. 1986).
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fendant. 3 Because injuries in athletic contests often occur in peculiar and novel ways, it is difficult to determine whether or not the
plaintiff was fully aware of the risk which resulted in injury. For
that reason, some courts have analyzed the problem by examining
the duty owed by the defendant and have concluded that an athlete
in competition owes a duty not to willfully, wantonly or recklessly
harm another player. 185 The voluntary participation in an athletic
contest does not excuse a potential defendant from a duty not to
intentionally injure the potential plaintiff.
The most glaring examples of willful and wanton injury occur in
Hackbart v. Cincinnati Bengals, Inc.1 36 and Tomjanovich v. California Sports, Inc.'3 7 In Hackbart, the plaintiff football player was on
the ground and away from where the key action was taking place as
he watched a teammate, who had just intercepted a pass, run toward
the opposing team's goal line. A player on the other team, who was
greatly upset at the turn of events, dealt the plaintiff a blow to the
back of head fracturing his neck. The lower court ruled that professional football is a violent game and that anyone participating in it
accepted the possibility of an injury based upon another player's intentional act. But the 10th Circuit held that the allegation that intentional harm was not part of the normal game of professional football and not part of what one should expect when participating in a
professional game, was sufficient to state a cause of action in tort.
In Tomjanovich v. California Sports, Inc., a player on the opposing professional basketball team hit the plaintiff flush in the face
with a powerful roundhouse swing at a time when the game was not
actually in progress. Although the plaintiff assumed the risk of being
injured by rough play during the course of a game, his position was
that he did not assume the risk of an intentional injury of this type
which did not result from contact during the course of the game itself. The jury decision was for the plaintiff.
2. Liability of College or University.-Even if a player willfully, wantonly or recklessly injures a player on an opposing team
and thereby becomes liable to the injured player, the university for
134. Kuehner v. Green, 436 So.2d 78 (Fla. 1983); Kladnick, 713 P.2d 1131 (Wash.
1986).
135. Turcotte v. Fell, 496 N.Y.S.2d 540, 543 (1985), affd, 502 N.E.2d 964 (N.Y.
1986); Nabozny v. Barnhill, 334 N.E.2d 258 (Ill. Ct. of App. 1975); Hackbart v. Cincinnati
Bengals, Inc., 601 F.2d 516 (10th Cir 1979), cert. den., 444 U.S. 931 (1974); King v. Kayak
Mfg Corp.. 387 S.E.2d 511 (W.Va. 1989).
136. 435 F. Supp. 352 (D. Colo. 1977), rev'd, 601 F.2d 516 (10th Cir. 1979).
137. Civil action No. H-78-243 (S.D. Texas 1979).
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whom the tortfeasor is playing, would not ordinarily be liable in tort
for the injury (assuming there is no immunity). The potential liability of the university would turn on the question of agency and
whether or not the player causing the injury was acting as an agent
of the university at the time of the injury. One of the few cases
which involved this question is Hanson v. Kynast.13 8 During a lacrosse game, an Ohio State player, Allen, scored a goal whereafter
he was body-checked from behind by Kynast of the Ashland team. 39
When Allen fell to the ground, Kynast allegedly taunted him.1 40 At
that point, Hanson, of Ohio State, wanting to protect his teammate
1 41
Allen, ran up behind Kynast and grabbed Kynast in a bear hug.
Kynast then twisted his body and flipped Hanson off of his back."4
Hanson's head hit the ground and the incident resulted in Hanson
becoming a quadriplegic.14 3 Kynast was not on an athletic scholarship at Ashland, and he used his own equipment when playing lacrosse.144 The university did not request or require him to play.145 He
received no compensation of any kind for playing.1 46 In Hanson, the
plaintiff argued that a principal-agent relationship existed between
Kynast and Ashland University because of the control that the lacrosse coach had over Kynast and because beneficial publicity resulted to Ashland because of Kynast's participation on the lacrosse

team. 147
The court in Hanson concluded that lacrosse was part of the
total educational experience offered by Ashland University to its students and that when students decided to attend Ashland and accept
the various activities offered by the university, a contractual arrangement between students and the university arose.14 8 The court noted
that one of the key factors in finding an agency relationship is
whether or not the services in question were performed in the course
of the principal's business. In this case, said the court, the business
of the university is educating students, and Kynast, by playing lacrosse, was not participating in that business. He was merely participating in an activity offered by the university. Other factors relied on
138.
139.
140.
141.
142.
143.
144.
145.
146.
147.
148.

494 N.E.2d 1091 (Ohio 1986).
Id. at 1092.
Id.
Id.
Id. at 1092-93.
Hanson, 494 N.E.2d at 1093.
Id.
Id.
Id.
Id. at 1095.
Zumbrun v. U.D.L.A., 25 Cal. App.3d 1 (1972).
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by the court to show that no agency relationship existed were the
fact that Kynast was not compensated by the university and that the
university did not supply any equipment required for Kynast's performance."" The control exercised by the lacrosse coach was held to
be incidental to the educational experience of playing lacrosse which
Kynast participated in on a voluntary basis.' 5 0 It was merely a form
of guidance necessary to see that the students had a proper chance to
benefit from the opportunity to play on the lacrosse team. 51 The
direction offered by the coach did not amount to the control required
to establish an agency relationship. 152 In addition, lacrosse was not
an income producing sport and Kynast's participation in lacrosse was
not for the purpose of accomplishing an objective for the university
it was simply part of the total educational experience of attending
the university.' 5 There also was no evidence that Ashland got any
benefit from the publicity associated with its lacrosse team.'" For
these reasons, the court held that the doctrine of respondeat superior
was not applicable. 5 5
In a concurring opinion, Judge Holmes, while agreeing with the
majority opinion's conclusion that Ashland University was not liable
under the doctrine of respondeat superior, criticized the majority for
giving the impression that the factual conditions which it listed in
finding that a student is not an agent of the university have a legal
significance which they do not actually have.' 56 Judge Holmes took
the position that there would not be a principal-agent relationship
upon the finding of any or all of the following conditions:
(1)the student receives a scholarship from, or is recruited by, the
university;
(2)the university charges an attendance fee for the athletic
event;
(3)the university purchases equipment and uniforms for the student athletes; and
(4)any other gratuitous benefit is conferred on the student by
157
the school.
In order for a cause of action to exist against a university, Judge
149.
150.
151.
152.
153.
154.
155.
156.
157.

Hanson, 494 N.E.2d at 1094.
Id. at 1095.
Id. at 1095-96.
Id. at 1096.
Hanson, 494 N.E.2d at 1092.
ID. at 1094, 1096.
Id. at 1096.
Id. at 1097-98.
Hanson, 494 N.E.2d at 1098.
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Holmes would require that "one must, at the very least, allege negligent supervision, such as allowing a student with a known propensity
towards violence to play or allowing a team to play when there is a
total absence of management, or the athlete must be paid compensation for his services in such a 8way as to create a contract between the
' 15

athlete and the university."

Charles Edwin Brown, Jr. v. Neil Day,159 was a similar case. In
Charles Edwin Brown, Jr., Brown was a member of the Wilmington
College soccer team, and was injured by Day who ran up behind him
toward the end of the game and knocked him to the ground."' 0 Subsequently, Brown sued Tiffin University alleging that its coaches
were negligent in their supervision of Day and that the university
was negligent in its supervision of its sports program."6 ' The allegation pivoted on the fact that the university and its coach knew of
Day's propensity for violence but, nevertheless, allowed him to
play."6 ' In Chalres Edwin Brown, Jr., the court referred to the concurring opinion of Judge Holmes in Hanson which suggested that
universities can be liable where they allow a student with a known
propensity for violence to play. 6 ' But in Charles Edwin Brown, Jr.,
although the allegation was made of negligent supervision for letting
Day play when it was known that he had a propensity for violence,
there was no evidence presented that Day had ever committed similar violent acts in previous soccer games. Although there was evidence of prior unsportsmanlike conduct, that was held not to rise to
the level of a propensity for violence.""
65
It seems that the court in Townsend v. State of California
was not aware of the Hanson case when it reached its decision.
Townsend was a case which involved a basketball game between San
158. Id. at 1098.
159. 588 N.E.2d 973 (Ohio 1990).
160. Id. at 974.
161. Brown, 588 N.E.2d at 973.
162. Id. at 974.
163. See supra note I10 and accompanying text.
164. Id. at 974. For another example of a player's unsuccessful lawsuit against a university, see Nganga v. College of Wooster, 52 Ohio App.3d 70 (1989). In Nganga, a soccer player
sustained a broken ankle as a result of a slide tackle by a member of the opposing team during
an intramural game. In addition to suing the tortfeasor, the plaintiff brought an action in
negligence against the university. The player asserted that the university had failed to protect
his safety although the school recognized that the tortfeasor and others were tackling in a
manner that violated the rules. The court held that the plaintiff had failed to establish that the
game was improperly supervised. Therefore, even if the college had a duty to adequately supervise intramural sports, the court could not conclude that college officials knew of the rough
playing style of the opposing team. The court also held that the plaintiff's injury was a foreseeable consequence of the risk that the player had assumed by competing in soccer. Id.
165. 191 Cal. App.3d 1530 (1987).
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Jose State University and U.C.L.A. in which a San Jose player
166
struck a U.C.L.A. player with his fists causing physical injury.
An argument was made in that case that because intercollegiate athletics are "big business," the athletes should be considered as employees or agents of their universities under the doctrine of respondeat superior.1 6 7 The statutory law in California provided that a
public entity is liable for injuries caused by an employee acting
within the scope of employment.1 68 In Townsend, the court referred
to Van Horn v. Industrial Acc. Com.,' 6 9 which involved a college
football player who was killed in a plane crash while traveling with
the team. 17 He had been receiving financial assistance from a fund
created by a private booster club as well as from the university, and
his widow was successful in getting workers' compensation benefits
because there was a finding that the deceased had a contract of employment with the university.' 7' But in Van Horn, the court indicated that athletic scholarships alone do not make a student-athlete
an employee. 7 If that were the case, students who never agreed to
be employees would be denied a right to sue for damages. 7 After
the Van Horn case, the California legislature amended the Labor
Code to exclude from the definition of an employee any student participating in amateur athletics as part of a university program even
though a recipient of a scholarship, travel expenses, meals, equipment, uniforms or other benefits customarily given to college
athletes. 74
In Townsend, the court concluded that college athletic programs
are not a "business" and that public policy prohibits exposing universities to suits arising out of athletic injuries because of the great
financial burden such suits would place on the funds available in the
state for educational purposes. Townsend is in line with the concurring opinion in Hanson in finding that college athletes are not ordinarily in an employment relationship. 1 5 This seems to be a sound
and realistic approach because universities are educational institutions, and their athletic programs are a part of the total educational
166. Id. at 1532.
167. Id.
168. Id. at 1533.
169. 219 Cal. App.2d 457 (1963).
170. Id. at 466.
171. Id. at 465.
172. Townsend, 191 Cal. App. at 465.
173. Id. at 467.
174. See Townsend v. California, 191 Cal. App.3d 1530 (1987).
175. Id. at 1536 (stating that "[w]hether on scholarship or not, the athlete is not 'hired'
by the school to participate in interscholastic competition").
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experience in which students may participate. A university does not
have the kind of control over athletes which an employer ordinarily
has over employees. Furthermore, the athletes are not engaged in the
pursuit of business activities for the university. Most of the teams at
a university are a financial drain on the school and do not produce
any revenue. In most cases, only the football and basketball teams
produce revenue. At many schools, even those programs are not financially successful. Therefore, it seems clear that the primary purpose of the institution in running its intercollegiate athletic program
is not to produce revenue but to enhance the school's overall educational activity.
Despite the prior analysis, in some situations, it may be difficult
to determine whether or not a student is an employee. In Donna
DeMauro v. Tusculum College, Inc., 76 a senior student was put in
charge of a group of students, which included freshmen, to instruct
them in golf. 7 7 One of the students was struck in the face by a golf
ball driven by the senior student.' 7 8 In that case, the court held that
differing opinions could result from the evidence offered as to
whether the senior student was acting as an employee of the university when instructing the group, or merely acting as a student.'7 9
That question, therefore, became an issue for the jury to decide.
Universities, in any event, should exert care in two areas. First,
they should make every effort to prevent their athletes from intentionally injuring athletes from competing teams. Lectures should be
given to all newcomers to an athletic program, and warnings should
be given periodically. It should be made clear that any violent, intentional conduct directed toward another player will not be tolerated
and will result in the sidelining of the player causing the injury and
perhaps loss of scholarship. If a player does commit a willful and
wanton act which injures another player outside of the normal
course of competition, the school should not permit that player to
participate again. To do so would place the school in jeopardy because if the player commits another injury of the same type, the
school could be held liable for letting one play whom they knew had
a propensity for violence.
Second, universities will want to be very careful about the compensation which they provide players. It is permissible for scholar176.
177.
178.
179.

603 S.W.2d 115 (Sup. Ct. of Tenn. 1980).
Id.at 117.
Id.at 118.
Id.at 117.
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ship athletes to work at a university during the summer and be paid
for such employment.1 80 Athletes might work in the library, the cafeteria, bookstore or in any number of different places. They are not
permitted to work during the athletic season, but even so, the fact
that some might work during the off season could possibly lead to
their being considered employees. If these students are considered to
be employees, the university might become liable for any wanton,
willful or reckless injuries caused by the athlete in competition. In
arranging for athletes to work during the summer months, universities should make certain that the work arrangements specify that the
work is limited to the summer and that the student-athlete is not to
be paid any compensation of any kind during the regular academic
year, when he or she is representing the university in athletic
competition.
B.

The Supervision of Athletes -

Role of the University

1. Activities.-In order for a plaintiff to present a valid claim
for negligence, there first must be a duty to act on the part of the
potential tortfeasor. 181 In any given situation, the question of
whether or not there is a duty to act is a question of law. 18' In determining whether or not there is a duty, the court must consider various factors, such as the social desirability of the defendant's conduct
as compared to the possibility of injury, difficulty in trying to prevent
harm, the result of imposing a duty on the defendant, and the nature
of the risk involved. 83 Other factors might also be relevant, such as
the availability and cost of insurance, convenience of administration,
ability to bear the loss, attributing moral blame to the tortfeasor,
and a policy of preventing future injuries."'
Many of the athletic activities pursued at universities are
outside of the sphere of intercollegiate competition. Students often
participate in choose-up games of football and basketball, work out
on their own with apparatus in the gym, and compete in intramural
sports. Traditionally, a university acted in a loco parentis relationship to its students. Under this doctrine, the university was able to
180. NCAA Manual, Operating Bylaws, Article 15.2.7.3.
181. Roessler v. O'Brien, 201 P.2d 901 (Colo. 1949); Franklin v. Wilson, 422 P.2d 51
(Colo. 1966).
182. See generally RESTATEMENT (SECOND) OF TORTS § 328B (1965); W. KEETON, D.
DOBs., R. KEETON & D. OWEN, PROSSER AND KEETON ON THE LAW OF TORTS § 37, at 236
(5th ed. 1984).
183. University of Denver v. Whitlock, 744 P.2d 54, 57 (1987).
184. Id., n.2; W. KEETON, § 53, at 359 & n. 24.
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control the activities of its students, and the students had a right of
protection from the school.1 5 Today, the relationship between colleges and students has changed. Now, the role of the college or university is not custodial but educational. Instead of acting in the role
of a parent, the school acts as an educational institution which allows its students considerable freedom in making decisions relating
to their personal entertainment and safety. 86
In the case of private recreational facilities, University of Denver v. Whitlock held that there is no duty on the part of the university to protect fraternity members from the dangers of using a fraternity-owned trampoline located in the yard in front of the house
which was leased from the university.187 In Whitlock, the court distinguished between negligent affirmative action and negligent failure
to act and indicated that it is much easier to find a duty in the active
misconduct cases because in those cases, the action of the tortfeasor
has caused a new possibility of injury to the plaintiff.' For example, a duty has been recognized in the case of an innkeeper and
guest, a hospital and patient, and a common carrier and patient."8 9
Also, where an individual's actions have caused a dangerous situation to others, the individual is then under a duty to prevent injury
from resulting from the situation.' 90 In the case of a university, the
social consideration of allowing students to have a wide range of
freedom to live their lives according to their own choices, overrides
any reason for wanting to find a duty in nonfeasance cases. Ordinarily, there is no duty on the part of the university to supervise the
private recreational use of equipment.
Let us look at a situation which is more closely associated with
the university. It is common for college students to engage in informal choose-up games in many different sports. If, during an informal
game of basketball, one of the students is injured, is there liability on
the part of the school if there are no instructors or coaches present to
supervise the game? If the physical condition of the gym itself is safe
and no argument can be made about lack of maintenance, the only
other argument that is logical is the one relating to absence of supervision. If the injury occurs in the normal course of the game, there
should be no liability on the part of the school whether or not the
185.
186.
187.
188.
189.

190.

Bradshaw v. Rawlings, 612 F.2d 135, 140 (3rd Cir. 1979).
Whitlock, 744 P.2d at 54, 59.
Id. at 62.
W. KEETON, § 56, at 374.
See RESTATEMENT (SECOND) OF TORTS § 314A (1965).
RESTATEMENT (SECOND) OF TORTS § 314.
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game is being supervised by an instructor. Where there is no supervision, there is no causal connection between the absence of the instructor and the injury which results in the normal course of the
game and which could not have been avoided even if an instructor
had been present. As indicated, even if it could be said that not having an instructor present was negligent, there would be no causal
relationship between the instructor's absence and the injury. 191
Even in the case of an organized intramural game which is part
of the school's activities, if an injury occurs in the normal course of
competition, and referees are present and officiating at the game, the
duty owed by the school would be satisfied. In that situation, the
exercise of reasonable care is all that is required and having referees
officiate at a game would satisfy that requirement. It would be extremely difficult to show that the officiating of the referees was the
proximate cause of an injury occurring during the normal course of a
game of this kind."9 2
The duty of care owed by the owner or proprietor of a premises
will depend on the status of the party injured. A greater duty of care
is owed to an invitee than to a licensee. One must look to the relationship between the party injured and the owner of the premises to
make the classification. If the injured party is a licensee, the relationship between the parties will be one that solely benefits the injured party. On the other hand, the injured party is considered an
invitee if the arrangement between the parties is for their mutual
benefit. In the case of colleges and universities, the relationship between students and the institutions is one of mutual interest and,
accordingly, the students should be considered invitees. 9 3 Therefore,
the university owes a duty to the students to exercise ordinary and
reasonable care for their safety and well-being."
In the case of mandated athletic competition, such as a physical
191. Kaufman v. City of New York, 214 N.Y.S.2d 767, 769 (1961); see also Martin v.
The Roman Catholic Archbishop of Los Angeles, 322 P.2d 31 (1958). In Martin, a student of
a private school sustained injuries in a "choose-up" football game. Id. at 32. The student and
several classmates had been directed to pull weeds from the football field on a Saturday morning, as discipline for an incident that had occurred earlier in the week. Id. No supervisor was
present, and the boys decided to play football. Id.
The plaintiff asserted that the defendant was negligent for failing to provide a supervisor
for the Saturday morning activity. Id. at 33. The court, however, held that there was no evidence to support a claim that a supervisor's presence would have prevented the game or the
injury. Id. at 34. Accordingly, the court affirmed the trial court's order to deny the motion for
a new trial. Id.
192. See Robert J. Pape v. State of New York, 456 N.Y.S.2d 863 (1982).
193. See, e.g., Rawlings v. Angelo State University, 648 S.W.2d 430 (Tex. Ct. App.
1983).
194. See Walker v. Daniels, 407 S.E.2d 70, 74 (Ga. Ct. App. 1991).
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education class which is part of the curriculum, the activity should
be supervised and reasonable care should be exercised to avoid injury. 195 What constitutes reasonable care varies from sport to sport.
Certainly, in the case of an inherently dangerous sport like boxing,
reasonable care is required so that the students are warned of the
danger of the activity before participating in it and instructed in the
techniques of defense to prevent serious injury. 196
For example, if a student is six feet three inches tall and
weights 220 pounds, is assigned to box another student who is five
feet seven inches tall and weighs 135 pounds, that would seem to be
a clear case of negligent supervision. Coaches and physical education
instructors should be careful to see that competition is between students of comparable size and weight, and they also should be careful
to see that athletes are not overworked in games or forced to play
when they are exhausted and susceptible to injury. Otherwise, there
might be a claim made for negligent supervision.19 7
Where there is negligent supervision by the employees of a university, or if the university is negligent in hiring or retaining incompetent employees to supervise athletic activities, the university can
be held liable under the doctrine of respondeat superior. 198 Schools
are becoming more sensitive to the need to hire qualified athletic
195. In Catania v. University of Nebraska 213 Neb. 418 (1983), a student suffered
injury to her eye while participating in a golf class being held indoors because of poor weather
conditions. The students, using golf irons, were arranged in an oval-circle, and plaintiff was hit
in the eye by one of the plastic golf balls which look like real golf balls. A question arose as to
whether the oval formation was appropriate. The instructor had been teaching golf for 25
years, had a doctorate in physical education and had used this formation for a number of
years. The testimony of experts on the use of this formation was in conflict. The lower court
found that under the State Tort Claims Act, the university was not liable, and because there
was believable evidence to support the court's findings, and the Supreme Court of Nebraska
could not find the university guilty of negligence as a matter of law, it upheld the lower court's
decision.
196. Hector LaValley v. William H. Stanford, 70 N.Y.S.2d 460 (1947).
197. See Benitez v. New York City Board of Education, 543 N.Y.S.2d 29 (1989) where
a 19-year-old high school football player suffered a paralyzing neck injury in a game which the
plaintiff alleged was a mismatch and where he alleged that he was allowed to play without
adequate rest. The Court of Appeals of N.Y., in dismissing the complaint, held that the trial
court erroneously instructed the jury that the school owed the athlete the duty and standard of
care of a prudent parent, when, in fact, the proper standard of care owed was the reasonable
care standard. There was no evidence that the coach asked the player to disregard any risk
that the player would not have assumed anyway. The plaintiff was an excellent athlete who
was well-trained and well-equipped and who had the experience of having played in many
games. There was no evidence of inherent compulsion exercised by the coach with respect to
the plaintiff. The plaintiff did not tell the coach that he was too tired to play any longer, and
the coach did not insist that the plaintiff play knowing that he was exhausted. The court
pointed out that in order for there to be an inherent compulsion present, there had to be a
direction by the superior to do the act, and there had to be an economic compulsion or other
circumstances which equally impel. Id. at 33. Those factors were not present.
198. Morehouse College v. Russell, 136 S.E.2d 179 (Ga. Ct. App. 1964).
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supervisors. Some high schools are hiring only college-educated
trainers who are certified by the National Athletic Trainers Association, and players and coaches are being instructed on how to recognize injuries and what to do about them. Players are often carefully
instructed with respect to the rules to be followed. Also, equipment is
being carefully assigned and checked for fit and proper use. 199 If an
instructor requests that a student perform some particular physical
or athletic activity with which the student is unfamiliar and which
has a risk of injury, the school could be held liable for a failure of
the instructor to properly instruct the student as to the correct procedure for safely performing the activity.2 00
Schools should make certain to hire knowledgeable physical education instructors and coaches, and the school should direct them,
in writing, to warn students participating in athletic activities about
the dangers of the particular activities. Warnings should be given
before the activities are started. Periodically, students should be reminded of the dangers inherent in particular activities and the care
that should be taken to avoid injury. 0 1 In addition, instructors and
coaches should be alerted to be sensitive to individual differences in
students, both in a physical and personality sense. Certain students
may be uncoordinated or awkward in a way that would place them
at great risk in attempting to perform certain activities. Instructors
should not permit these students to attempt certain activities which
seem to be clearly beyond the capability of the students. Certain
tumbling or gymnastic events fall into this category as would boxing
and diving.
2. Equipment.--Students participating in athletic activities
sponsored by the university should be furnished with proper equipment for use in those activities. The equipment should be maintained
properly and periodically checked to determine its condition. No one
should be permitted to practice or play who does not have proper
equipment. In Lowe v. Texas Tech University, 540 S.W.2d 297
(1976), a varsity football player alleged that he suffered a knee injury because he had been furnished equipment, uniforms and pads
199. Geyelin, Injuries Incurred by High-School Athletes Lead to More Lawsuits
Against Coaches, WALL ST. J., Sept. 23, 1992, at BI.
200. See, e.g., Yarborough v. City University of New York, 520 N.Y.S.2d 518 (Ct. Cl.
1987), where a 28-year-old student was injured, when she attempted to hop on a wooden floor
in a plastic garbage bag, at the direction of her teacher. Id.
201. Meese v. Brigham Young University, 639 P.2d 720 (Utah 1981) (A university was
held liable where one of its employees was negligent in failing to instruct a student renting skis
as to how to test the release mechanism of the bindings). Id. at 720-21.
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which were improper or otherwise defective. In Texas, immunity
under the Texas Tort Claims Act was waived where the injury arose
from some condition or some use of tangible property, and the court
in Lowe held that the allegations stated a case within the statutory
waiver of immunity under the statute.
Failure to periodically inspect athletic equipment can lead to
injuries and possible liability. In Tiemann v. Independent School
District 6740,202 the plaintiff was injured when she vaulted over a
vaulting horse in physical education class. The handles on the horse
had been removed leaving two half-inch diameter holes on the surface of the horse. The plaintiff caught a finger in one of the holes as
she vaulted over the horse and was injured when she fell on the
wooden floor. The primary issue was whether the evidence was sufficient to permit the case to go to the jury without any expert testimony being offered. The court indicated that there is no question as
to the standard of care owed. The court in Tieman stated that: "A
school owes a duty to its students to use reasonable care to inspect
and maintain its premises and equipment and to protect its students
from an unreasonable risk of harm. ' 0 3 It held that expert testimony
was not necessary, because a lay jury was capable of determining
whether a teacher using ordinary care would permit students to use
a horse having two holes on its surface.
Of course, there is no duty to provide equipment to protect an
athlete from risks of which all athletes are aware and which commonly are part of the sport. 20" There also are situations where equipment provides a certain amount of risk but also provides a certain
amount of safety. In Johnson v. Municipal University of Omaha, °6
a wooden box was placed beneath pole vault standards for support,
and the plaintiff was injured while pole vaulting when he fell on the
box. 20 6 There was substantial testimony that the wooden box served
a useful purpose, and even though there was some risk involved in
202. 331 N.W.2d 250 (Sup. Ct. of Minn. 1983).
203. Kingsley v. Independent School District No. 2, Hill City 312 Minn. 572 (1977).
204. Dudley v. William Penn College, 219 N.W.2d 484 (Iowa 1974) where a baseball
player was hit in the face by a foul ball whiie sitting on the players' bench. Id. at 485. The
injured player sued the college and alleged that it was negligent for not protecting the players
with a protective screen. Id. at 485. It was held that the evidence was insufficient to generate a
jury question, and the court directed a verdict for the defendant. Id. at 487-88. See also
Scaduto v. State of New York, 446 N.Y.S.2d 529 (1982) where a student was injured during
an intramural softball game when he stepped in a hole on the field. The court held that the
State was required only to act reasonably in providing a field of play, the drainage ditch was
clearly available, the plaintiff knew of it, and the field was adequate for its intended use.
205. 187 Neb. 24 (1971).
206. Id.
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using the box, the risk did not outweigh the usefulness of the box,
and the court held that the evidence did not present a question for
the jury.207
3. Premises.-If the facilities provided are such that an obstruction is present on the playing field which, although visible to the
players, might not be noticed in the excitement of competition, the
institution can be held liable. That was the result reached in a case
where a student at State Teachers College was playing in a baseball
game and ran into a metal flagpole while chasing a fly ball.20 8 The
same result was reached in a case where a game of frisbee was being
played on a gymnasium court between two college teams. 20 9 The
game was not an official game of the two schools, and it seems that
the janitor of the school in question admitted the students to the
gym. 210 One of the walls, which was five to eight feet from one of the
goal lines, had glass doors in the center of it. 21' One of the players
ran into the glass doors and lacerated his arm.21 2 The court held that
the jury could have concluded that the defendant should reasonably
have foreseen the plaintiff's presence in the gym, and the jury could
find that the defendant had a duty to protect users of the gym from
the dangers of the glass doors. Furthermore, the jury could find that
this breach of duty was the proximate cause of the accident. 1
V.

Workers' Compensation Acts

If an injury occurs to a student-athlete under conditions where
the university is not liable, and if the insurance of the university does
not cover the injury, the student might attempt to recover under the
state's workers' compensation law. The purpose of state workers'
compensation acts is to provide a system which establishes liability
of employers, without regard to fault, for injuries resulting to employees. Such acts replace common law rights and liabilities which
were applicable prior to the enactment of these acts. Where an injury is work-related, the remedy provided by a workers' compensation act is exclusive. The worker no longer has the right to bring an
action in tort against the employer, and the employer no longer has a
207.

Id.

208.
209.
210.
211.
212.
213.

Scott v. State of New York, 158 N.Y.S.2d 617 (Ct. Ci. 1956).
Eddy v. Syracuse University, 433 N.Y.S.2d 923 (Sup. Ct. 1980).
Id. at 924.
Id. at 925.
Id.
Id. at 926.
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right to raise common law defenses which otherwise would be available.21 4 Under the typical workers' compensation act, the injured employee will receive compensation for all hospital and medical bills as
well as compensation for lost wages, past and future, up to the limit
allowed by the particular state statute. In return for the certainty of
recovering these amounts, the injured employee forgoes his or her
right to receive an amount for pain and suffering, which ordinarily,
is the major component of a potential recovery.
Where insurance coverage is not adequate to cover particular
injuries resulting to college athletes, the availability of workers' compensation coverage could be very significant. That would be true in
cases where the university would not be liable in tort for a particular
injury, where the university is liable but there is a limit under state
law as to the amount that can be recovered, or where, because of the
nature of the injury, there is no liability on the part of the institution. There are also injuries resulting to college athletes from their
own carelessness, which are not included in the insurance coverage
of the university.
Under the workers' compensation laws, two determinations are
particularly crucial. The first is whether or not the particular injured
individual is an "employee. 2' 15 The second is even if the injured person is an employee, did the injury result in connection with the employment? As indicated previously, the prevailing view today is that
college athletes are not "employees" of the school merely because
they receive scholarship benefits. In Coleman v. Western Michigan
University, 16 a scholarship college football player was injured during practice.21 7 He sought to recover under the Michigan Workers'
Disability Compensation Act.218 That case applied an "economic reality" test and looked at four factors: the right to control the activities of the individual, the right of the university to discipline or fire
the individual, the payment of "wages" and the extent to which the
individual is dependent upon the payment of "wages" or other benefits for his living and whether the activities performed by the individual were an "integral" part of the university's business.21 9
214. Sharp v. Gallagher, 447 N.E.2d 786 (I11.
1983); General American Life Insurance
Co. v. Industrial Commission, 454 N.E.2d 643 (Ill. 1983); Ocasek v. Krass, 505 N.E.2d 1258
(I11.
1987), reh'g denied.
215. For a discussion of whether or not college athletes should be treated as employees
for purposes of the doctrine of respondeat superior, see supra pp. 36-44.
216. 336 N.W.2d 224 (Ct. App. Mich. 1983).
217. Id. at 225.
218. Id.
219. Id. at 225-26.
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As to the first two factors, the court found that the university
was limited in its ability to discipline the athlete because even if he
were removed from the team, he could retain his athletic scholarship
for the balance of the academic year, and his scholarship did not
subject him to any more control than that exercised over students
who had no scholarship.2 20 The court did find that the scholarship
constituted "wages" because in return for playing football, he was
given items of compensation measured in monetary terms - room,
board, tuition and books, and he was dependent on these items for a
living.22 1 But the court went on to hold that playing football for the
22
university was not an integral part of the university's business.
The university did not depend on his playing football in order to successfully carry on its operations of being an educational institution.22 3 The court distinguished the Van Horn case previously referred to in this article. 2 2 ' In Van Horn, the California statute in
effect at the time placed the burden of proof on the proposed employer to disprove the employer-employee relationship, and the injured plaintiff was given a job by the university and was paid by the
hour.22 5 In addition, the plaintiff was paid a fixed fee by the
month.2 2
The recent cases, as indicated, demonstrate that an athletic
scholarship alone is not enough to create an employment relationship
and because universities are not in the business of engaging in sports
for profit, athletic activity on the part of students is not in furtherance of the business of the university.
Accordingly, because under present NCAA rules, student-athletes
cannot have a job during the academic year, in the absence of very
unusual circumstances, workers' compensation laws are not applicable to college athletes.
VI.

Conclusion
Universities should be aware of their exact status under state

220. NCAA Manual, Operating Bylaws, Articles 15.02.4.1 and 15.1, 15.1.1(a).
221. Coleman, 336 N.W.2d at 226.
222. Id.
223. Id.
224. For a similar case to Van Horn, see University of Denver v. Nemeth, 257 P.2d 423
(Colo. 1953). That case allowed workmen's compensation benefits to an injured college football player, but in that case also, the individual was employed by the university to maintain the
tennis courts. He could not retain the job without playing football, and the court held that not
only was he an employee, but also his injury was employment related. Id.
225. Van Horn,
226. See also Rensing v. Indiana State University Board of Trustees, 437 N.E.2d 78
(Ind. Ct. App. 1982).
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law with respect to immunity from liability for injuries to athletes.
Athletes with injuries or disabilities who are denied the opportunity
to participate might win the right to compete through a proceeding
based on the Rehabilitation Act of 1973. Consideration also should
be given to the Americans With Disabilities Act of 1990. A proceeding might be based on the Fourteenth Amendment of the Constitution and 42 U.S.C. § 1983, but it is questionable as to whether or
not the desire to compete in intercollegiate athletics constitutes a
property right, as required by such proceedings. There are conflicting
decisions which involve that question. Although student-athletes ordinarily are not employees of the university, and, therefore, are not
covered by workers' compensation laws and their actions do not activate the doctrine of respondeat superior, universities are responsible
for injuries caused by athletes in competition only if they are caused
by reckless and wanton acts of the athlete and the university is
aware of the propensity of the student to engage in such activity.
Universities should take care to warn students against the use of
dangerous physical tactics which are outside of the realm of what is
considered appropriate conduct for a particular sport. Universities
should make certain to hire only qualified coaches and trainers and
to monitor their activities, and they should make certain that medical equipment and medical personnel are on hand at all games and
practices. Equipment and premises should be inspected periodically,
and practice sessions should be properly supervised. Universities,
should review their insurance coverage for all possible athletics injuries and through either self-insurance, regular insurance, or use of
policies of the parents of student-athletes, make certain that all potential injuries are covered.

