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UCC Section 2-708(2): A Sheep in Wolf's
Clothing?
Vincent A. Coppola*
1. Introduction
At the very least, the American business and legal communities

owe a debt of gratitude to the drafters of the Uniform Commercial
Code for taking upon themselves the immense task of creating a single body of commercial law from various Uniform Acts,1 most of
which were the law in less than 75 % of the forty-eight states and in
dire need of revision. Fortunately,
fruition with the Code's enactment
Columbia, and the Virgin Islands.2
and longest' Article of the Code, it
of the Code, been the subject of
*

their incredible efforts achieved
in all fifty states, the District of
Although Article 2 is the oldest 3
has not, unlike other major parts
extensive revisions. 5 Indeed, the

Associate, Spyra & Lorenzo, Pittsburgh, Pennsylvania. B.S., 1984, King's College;

J.D. 1987, University of Pittsburgh School of Law. Order of Barristers. The author would like
to thank paralegal Maria Chappe for the fine assistance she rendered during the drafting of
this Article. The author also expresses gratitude to Law Professor Francis E. Holahan whose
ever intriguing and perspicacious lectures at The University of Pittsburgh first inspired the
author to pursue the practice of commercial law.
I. Predecessor statutes of the Uniform Commercial Code [hereinafter U.C.C.] include:
a) Negotiable Instruments Law (1896)
b) Uniform Sales Act (1906)
c) Uniform Warehouse Receipts Act (1906)
d) Uniform Stock Transfer Act (1909)
e) Uniform Bills of Lading Act (1909)
f) Uniform Conditional Sales Act (1918)
g) Uniform Trust Receipts Act (1933)
Robert Braucher, The Legislative History of the Uniform Commercial Code, 58 COLUM. L.
REV. 798, 799 (1958).
2. Louisiana, a civil law state, has not enacted Article 2, but has enacted Articles 1, 3,
4, 5, 7, and 8. LA. REV. STAT. ANN. §§ 10:1-101 - 8-501 (West 1983).
3. The principal drafting of Article 2 was accomplished during the 1940s, and a joint
meeting of the National Conference of Commissioners on Uniform State Laws, the American
Law Institute, and the House of Delegates of the American Bar Association approved the final
text of the U.C.C. in 1951. See Braucher, supra note 1, at 800.
4. Article 2 is comprised of 104 sections with 433 comments, while Article 3 contains
only 79 sections with 312 comments.
5. The advent of electronic data processing systems prompted the Permanent Editorial
Board for the Uniform Commercial Code to review Articles 3 and 4 in order to consider the
implications of such systems. In May 1989, the American Law Institute approved Article 4A
addressing wire transfers, while in May 1990, the ALl approved revision to much of Article 3
and portions of Article 4. In 1977, Article 8 was revised to specifically address the increased
frequency with which uncertificated securities were used. See PERMANENT EDITORIAL BOARD
FOR THE UNIFORM COMMERCIAL CODE, PROPOSED REVISION OF ARTICLE 8 AND RELATED"
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Code has been tremendously successful in unfettering commercial
law from the many rigid tenets of property law deeply embedded in7
the Uniform Sales Act.' With an expressly anti-technical nature,
the Code has' given life to a body of commercial law that focuses on
"agreement," defined as "the bargain of the parties in fact as found
in their language, or by implications from other circumstances including course of dealing, usage of trade, or course of perform-

ance.'' Considerations of "reasonableness," equally alien to the Uniform Sales Act, have important implications in the Code.' 0
Therefore, the initial step in analyzing any section of Article 2 is to
understand that the Code's emphasis on "agreement" or "bargain in
fact" is the first major clue to the exposure of the underlying purpose of Article 2." Only with due regard for such purpose may one
CHANGES IN OTHER ARTICLES RECOMMENDED

BY THE PERMANENT

EDITORIAL

BOARD FOR

THE UNIFORM COMMERCIAL CODE (1977). Likewise Article 9 was substantially revised in 1972
to correct a disturbing trend of nonuniform enactments in various states. See PERMANENT
EDITORIAL BOARD FOR THE UNIFORM COMMERCIAL CODE. FINAL REPORT, REVIEW COMMITTEE FOR ARTICLE 9 OF THE UNIFORM COMMERCIAL CODE (1971) (proposing changes for Article 9).
However, the Permanent'Editorial Board for the Uniform Commercial Code has recently
published a 250 page report recommending certain revisions to Article 2. See PERMANENT
EDITORIAL BOARD FOR THE UNIFORM COMMERCIAL CODE STUDY GROUP, ARTICLE 2, PRELIMINARY REPORT (March 1, 1990). By far the most serious change to Article 2 has been the

decision to make the Uniform Personal Property Leasing Act a part of the Code. With the
approval of the American Law Institute and Commissioners on Uniform State Laws, the UPPLA became new Article 2A - Leases. As of late 1990, the states of California, Florida, Kentucky, Minnesota, Nevada, Oklahoma, Oregon, South Dakota, and Utah have enacted Article
2A - Leases. At least 18 other states and the District of Columbia are expected to consider
enactment of Article 2A as well.
6. Consider, for example, the Code's risk of loss provisions as embodied in U.C.C. §§ 2509, 2-510, and 2-613; the emphasis has shifted away from traditional property concepts of
"title" to a new recognition of the realities of commercial practice. A 1977 study demonstrates
the apparent success of these sections in clarifying a formally befuddled area of the law, stating that in California, Ohio, and New York there were only four reported cases that cited § 2509 between the years of 1973-75. James J. White, Evaluating Article 2 of the Uniform Commercial Code: A Preliminary Empirical Expedition, 75 MICH. L. REV, 1262, 1273 (1977).
7. U.C.C. § 1-106 cmt. I (1990).
8. U.C.C. § 1-201(11) (1990).
9. U.C.C. § 1-201(3) (1990).
10. See, e.g., U.C.C. § 2-704(2) (1990) (allowing an aggrieved seller to either complete
the manufacture or cease to manufacture goods in the exercise of reasonable commercial judgment in order to avoid unnecessary loss); U.C.C. § 2-706 (1990) 4(allowing a seller to resell and
effect a "cover" so long as such resale is made in good faith and in a commercially reasonable
manner in all respects); U.C.C. § 2-709(1) (1990) (allowing a seller to maintain an action for
the price of the goods, the virtual equivalent of specific performance at law, when the buyer
fails to pay the price of conforming goods lost or damaged within a-commercially reasonable
time after their risk of loss has passed to the buyer or when the seller is unable to resell the
goods at a reasonable price after reasonable efforts).
I1. See John E. Murray, The Article 2 Prism: The Underlying Philosophy of Article 2
of the Uniform Commercial Code, 21 WASHBURN L.J. 1, 4 (1981) (The author artfully suggests that Article 2 is a prism and that each section is a facet of that prism; thus, one should
always examine a particular section of Article 2 in its context as an integral component of the
underlying philosophy of Article 2. Dean Murray then seeks to discover what that purpose is.).

UCC SECTION

2-708(2)

give proper effect to the remedial scheme of Article 2.
This Article will attempt to answer some questions concerning
an aggrieved seller's remedy for lost profits12 with proper emphasis
on the purpose behind the entire fabric of Article 2.11 I shall devote
primary consideration to determining the proper scope of section 2708(2) in the context of various types of sellers and how one may

apply the damages provision of that section in particular situations,
notwithstanding difficulties with the statutory language, to advance
the remedial goal of the Code.14 Finally, this Article discusses case
law in this area and suggests how some courts have erred by not
applying section 2-708(2) in situations necessitating its application

and proposes that the damages provision may be read in such a manner as to not impinge on any legitimate concerns the courts have
articulated for not applying that section.
II.

Section 2-708(2) -

The Paradigm Applications

The language of section 2-708(2) has generated much criticism.
In fact, White and Summers have opined that the drafters must
have expended their total supply of energy in the production of only
one novel and admirable seller's remedy, section 2-706.11 While section 2-708(1) is simply a codification of the common law method of

calculating damages, 16 the seemingly broad provisions of section 2708(2) provide little or no help in determining its proper scope and
17
application.
12. U.C.C. § 2-708(2) (1990).
13. See supra note II and accompanying text.
14. U.C.C. § 1-106(1) (1990) provides: "The remedies provided by this Act shall be
liberally administered to the end that the aggrieved party may be put in as good a position as
"
if the other party had fully performed ....
15.

JAMES J. WHITE & ROBERT S. SUMMERS. HANDBOOK OF THE LAW OF THE UNIFORM

COMMERCIAL CODE § 7-8, at 357 (3d ed. 1988). At common law, the "cover" remedy was not
generally available to a seller. Section 60 of the Uniform Sales Act did allow for such a remedy, but it applied in very limited circumstances. Often the seller could not use the resale price
to reduce the expected litigation costs of proving a market value, although it was considered
relevant evidence of the market value at the time of delivery. See Charles J. Goetz & Robert
E. Scott, Measuring Seller's Damages: The Lost Profits Puzzle, 31 STAN. L. REV. 323, 327
n.12 (1979).
16. The damages formula of § 2-708(1) calls for recovery of "the difference between the
market price at the time and place for tender and the unpaid contract price." This formula is
the progeny of the common law's market damages formula and § 64(3) of the Uniform Sales
Act. Goetz & Scott, supra note 15, at 327 n.12.
17. U.C.C. § 2-708(2) (1990) provides:
If the measure of damages provided in subsection (1) (the contract/market
differential) is inadequate to put the seller in as good a position as performing
would have done then the measure of damages is the profit (including reasonable
overhead) which the seller would have made from full performance from the
buyer, together with any incidental damages provided in this Article (§ 2-710),
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It was Professor Harris who ventured the first didactic, steps
into the wilderness of section 2-708(2) in an endeavor to discover the
proper scope and application of that section. His foray was successful in producing a consensus in the courts in identifying at least two
paradigm instances where section 2-708(2) would apply.' 8 The first
such group of sellers is actually comprised of two subgroups, the
"jobber" and the components-seller/manufacturer. Classification as
a jobber requires the satisfaction of two conditions: "First, he is a
seller who never acquires the contract goods. Second, his decision not
to acquire those goods after learning of the breach is commercially
reasonable under § 2-704."' 19 Thus, the jobber is merely a middleman whose sole purpose is to resell goods after acquiring them from
another vendor, but who ceases to acquire such goods upon a buyer's
breach of contract. On the other hand, a components-seller is one
who contracts to manufacture or assemble particular goods after acquiring the necegsary raw materials from a third party. If a buyer
breaches the contract prior to seller's completion of the goods and
the latter elects to discontinue production under section 2-704(2),20
the seller will have only partially manufactured goods or raw materials on hand at the moment of breach. It appears that section 2708(2) is the sole remedy available to this seller who has discontinued production, as the remaining damages provisions contemplate
the existence of completed goods.'
The second group of sellers that Professor Harris identified as
qualified to use section 2-708(2) is commonly referred to as "lost
volume sellers."122 Normally, a resale of goods after a breach is a
mitigating event, and a buyer is credited with the proceeds of resale
when calculating damages.23 However, in the case of a lost volume
due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.
18. Robert J. Harris, A Radical Restatement of the Law of Seller's Damages: Sales
Act and Commercial Code Results Compared, 18 STAN. L. REV. 66 (1965).
19. Blair International, LTD. v. LaBarge, Inc., 675 F.2d 954, 960 (5th Cir. 1982)
(quoting JAMES J. WHITE AND ROBERT S. SUMMERS. HANDBOOK OF THE LAW UNDER THE
UNIFORM COMMERCIAL CODE

§ 7-10, at 278 (2d ed. 1980)).

20. See supra note 10.
21. Section 2-708(l) specifically fixes "market p'rice" as an element of the damages
equation, necessarily contemplating the existence of completed goods as the subject of that
market price. See Unique Systems, Inc. v. Zotos Int'l, Inc., 622 F.2d 373, 378 (8th Cir. 1980).
Section 2-706 pertains to resale. Presumably any "resale" by a seller who has reasonably discontinued manufacture of the goods in question is not a resale for purposes of that section, but
merely a salvage sale for scrap value in an attempt to mitigate damages. U.C.C. § 2-706
(1990). Lastly, a seller's action for the price under § 2-709 entitles the buyer to receipt of the
manufactured goods. U.C.C. § 2-709 (1990).
22. See infra text accompanying note 68.
23. See, e.g., U.C.C. §§ 2-706(1), 2-708(I) (1990).

UCC SECTION 2-708(2)

seller, a resale to a second buyer deprives the seller of-a sale that the
seller would have made to that buyer notwithstanding the breach. It
is therefore not a mitigating event. In fact, the original sale to the
breaching buyer and the resale to the second buyer are independent
events, becoming related only after breach; the sale and subsequent
resale are mutually independent. 24 Therefore, if such a seller is to
receive the full expectation interest under these circumstances, a
court should award lost profits under section 2-708(2).2"
Despite recognition of these two paradigm examples of sellers
entitled to damages under section 2-708(2), some important questions persist. For example, exactly what proof is necessary to qualify
as a lost volume seller? Should a court apply the damages formula of
section 2-708(2) as it literally exists in the statute? May a seller who
is neither a lost volume seller nor a components-seller recover damages under section 2-708(2) in any case where other Code sections
provide for less than total compensation for a buyer's breach? This
Article will address these and other pertinent questions in the forthcoming pages.
A.

The Components-Seller/Jobber

The courts have not been hesitant to apply section 2-708(2) to
the components seller. This simply recognizes the fact that a seller
with uncompleted goods usually has -no market with which to otherwise measure damages; thus the proper measure of damages is the
seller's anticipated profit under the contract."' In this situation, the
courts should apply the entire formula provided in section 2708(2). 17 The formula is anticipated profit (including reasonable
overhead) plus incidental damages plus costs reasonably incurred
minus proceeds of resale. 8 Of course, the statute credits the seller
with the proceeds of resale since any such salvage sale is one that the
seller could not have made absent the breach. Likewise, reasonable
costs incurred by the seller augment damages since the seller has
24. National Controls, Inc. v. Commodore Business Machines, Inc., 209 Cal. Rptr. 636,
642 (Cal. Ct. App. 1985) (citing Snyder v. Herbert Greenbaum & Assoc., Inc., 380 A.2d 618,
625 (Md. Ct. Spec. App. 1977)).
25. The most often cited casebook example of the lost volume seller is Neri v. Retail
Marine Corp., 285 N.E.2d 311 (N.Y. 1972).
26. Alter & Sons, Inc. v. United Engineers and Constr., Inc., 366 F. Supp. 959, 966
(S.D. II1. 1973); Capital Steel Co., Inc. v. Foster and Creighton, 574 S.W.2d 256, 259 (Ark.
1978).
27. See infra text accompanying notes 89-99 (discussing the inappropriateness of using
the § 2-708(2) damages formula as provided in its entirety for sellers who are not componentssellers or jobbers, but who are entitled to measure damages under that section).
28. See supra note 17.
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wasted any such manufacturing costs to this point with the exception
of those costs attributable to the salvage sale.
Professor Harris has suggested that although courts should
measure damages under section 2-708(2) for aggrieved componentsmanufacturers in order to conform to the obvious intent of the drafters who revised this section in 1955,29 courts could just as well decide such cases under section 2-708(1). 30 Professor Harris maintains
that any scrap or salvage value that the seller obtains in a resale is
the "market value" for purposes of section 2-708(1).31 The difference between the contract price and the "market value" then becomes the reasonable damages under section 2-708(1), producing a
result identical to the damages available under section 2-708(2).
For example, assume that a seller is under contract to produce a
specialty machine 2 for $10,000. Assume further that this price is
derived from the sum of $4,500 in variable costs, $3,500 in overhead
expenses plus a 25 % markup of the $8,000 cost of manufacture. The
breach of contract occurs when the machine is 50% completed; the
seller reasonably ceases manufacture of the remaining 50% of the
contract and sells the partially completed machine and other raw
materials for its salvage value of $500, incurring $25 in expenses to
do so. Had the buyer not breached the contract, the seller would
have incurred $85 of additional expenses for delivery and insurance.
Applying the damages formula of section 2-708(2), the "profit"
(including reasonable overhead) would be $5,500 ($2,000 gross
profit plus $3,500 overhead). Incidental damages amount to $25.
"Costs reasonably incurred" are $415, representing the difference
between the $4,500 variable costs and total costs saved of $4,085
(50% of manufacturing costs spared plus $85 in delivery and insurance expenses saved). Proceeds of resale equal $500. Recovery then
amounts to: $5,500 + $25 + $415 - $500 = $5,440.
Since Professor Harris would have the salvage value of the resold raw materials equal to "market price" for purposes of section 2708(1), recovery under that section is the unpaid contract price of
$10,000 minus the $500 "market price" of the resold materials plus
incidental expenses of $25 minus expenses saved as a result of the
breach (again, $4,085), for a total recovery of $5,440. This recovery
29. Harris, supra note 18, at 104.
30. Harris, supra note 18, at 102.
31. Harris, supra note 18, at 102-03.
32. For purpose of illustration, this Article defines "specialty machine" as one that is
uniquely useful to the buyer and could not be resold to another buyer for its intended use upon
seller's completion of the manufacturing process.

UCC SECTION 2-708(2)

is identical to that recoverable under section 2-708(2).
Notwithstanding identical recoveries under each subsection of
section 2-708 for this type of seller, there are other considerations
that lead to the conclusion that section 2-708(2) is the more applicable section. Certainly the courts have consistently and correctly applied section 2-708(2) to calculate damages in these instancesa
Naturally, a seller's decision to formulate a breach of contract
action under either section 2-708(1) or section 2-708(2) will necessarily include estimates and comparisons of the litigation costs associated with each of those sections in an endeavor to avoid the more
costly alternative.84 However, by sanctioning the evolution of salvage

value into "market price" for purposes of section 2-708(2), litigants
need no longer concern themselves with proving the sometimes nebu-

lous market price, for in all cases the resale price would be dispositive of the issue. 3 This would be tantamount to a section 2-706 recovery for the difference between the contract price and the resale
price s3 although strikingly absent would be that section's requirement of adequate notice before resale. 37 Permitting a seller to recover market value damages based entirely on a sale for salvage
value vitiates the incentive for attempting a diligent resale under section 2-706 with its attendant notice provisions.3 8 This is especially

disquieting in view of the fact that the drafters specifically envisioned a resale of components as a permissible mitigating event for
purposes of section 2-708(2).39 Although an aggrieved seller need not
33. City of Louisville v. Rockwell Mfg. Co., 482 F.2d 159 (6th Cir. 1973); see also
supra note 26.
34. Under § 2-708(1) a seller would have to prove the market value of the goods in
question, while under § 2-708(2) a seller would have to prove the value of one's profit and
overhead. See U.C.C. §§ 2-708(1), 2-708(2) (1990). The author submits that in virtually all
instances the simple production of a document into evidence showing a resale price will cost
less than the examination of an accountant or other expert in an endeavor to prove profit and
overhead.
35. See supra text accompanying notes 29-32.
36. U.C.C. § 2-706(1) (1990) provides:
[T]he seller may resell the goods concerned or the undelivered balance thereof.
Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages . . . but less expenses saved in
consequence of the buyer's breach.
37. See U.C.C. § 2-706(3) (1990) (private resales); U.C.C. § 2-706(4)(b) (1990) (publicresales).
38. See Cole v. Melvin, 441 F. Supp. 193 (D.S.D. 1977) (discussing this concern in a
slightly different context).
39. The drafting history of § 2-708(2) explains that the purpose of the "due credit for
proceeds of resale" language is "to clarify the privilege of the seller to realize junk value when
it is manifestly unfair to complete the operation of manufacture." AMERICAN LAW INSTITUTE
& NATIONAL CONFERENCE OF COMMISSIONERS OF UNIFORM STATE LAWS, SUPPLEMENT NUMBER ONE TO THE 1952 OFFICIAL DRAFT OF THE TEXT AND COMMENTS OF THE UNIFORM COM-
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the litigation costs in ex-

tracting complex cost accounting data into evidence for purposes of
demonstrating profits under section.2-708(2) will virtually always be
greater than proving the resale price under section 2-708(1).1
Equating a salvage sale to a sale on the open market introduces an
element of subjectivity to a damages provision that otherwise objectively identifies the relevant market as that existing "at the time and
place of tender."" 2 Since the original buyer is the sole market for the
goods of a components-manufacturer, 4 3 any attempt to dispose of the

goods to one other than the original buyer fails to measure their
value at the time and place of tender in defiance of section 2-708(2).
To avoid this unnecessary distension of section 2-708(1) and implement the express intent of the drafters, 44 the courts should apply section 2-708(2) in all such cases.
As a practical matter, the more important issue for the compo-

nents-seller is whether a decision to halt production is reasonable.
The Code examines such a decision under the rubric of "reasonable

commercial judgment ' 46 based on facts as they appear at the time
the seller learns of the breach, not retrospectively.'6 Furthermore,
the buyer bears the burden of proving that the seller acted unreasonably by completing the manufacturing process. 7 The burden appears
to be well placed, since presumably a resale of finished goods will
MERCIAL CODE 14 (1955).

40. U.C.C. § 1-106 cmt. 1 (1990) states: "The third purpose of subsection (1) is to
reject any doctrine that damages must be calculable with mathematical accuracy." Id.
41. See supra note 34.
42. See supra note 16.
43. Bead Chain Mfg. Co. v. Saxon Products, Inc., 439 A.2d 314, 320 (Conn. 1981)
(The buyer is the sole market of a seller's uncompleted components, and the only adequate
measure is lost profits.).
44. See supra note 39.
45. U.C.C. § 2-704(2) (1990) provides:
Where the goods are finished an aggrieved seller may in the exercise of
reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to
the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner.
46. U.C.C. § 2-704 cmt. 2 (1990) states:
[T]he seller is given express power to complete manufacture . . . unless the exercise of reasonable commercial judgment as to the facts as they appear at the
time he learns of the breach makes it clear that such action will result in a
material increase in damages. The burden is on the buyer to show the commercially unreasonable nature of the seller's action in completing manufacture.
47. In reviewing a decision by a seller to halt production, courts generally focus on
whether such a decision was more likely to reduce or increase a buyer's potential damages. See
Industrial Circuits Co. v. Terminal Communications, Inc., 216 S.E.2d 919 (N.C. Ct. App.
1975). Placing the burden on the buyer in these circumstances is simply an implementation of
the mitigation of damages principle, under which a defendant buyer would normally bear the
burden of proof anyhow.

UCC SECTION
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usually net proceeds marginally greater than the sale of components
for scrap.48 Unfortunately, a bit of contention exists within section 2704(2). Although the comments make clear that a seller has no duty
to complete partially manufactured goods if it would materially increase damages, 49 it is not as clear whether a seller has the duty to
complete goods if failure to do so would increase damages as well.
A narrow interpretation of this section would answer the above
question in the negative; section 2-704(2) permits completion, but
does not require it." ° The author respectfully submits that this would
amount to a senseless interpretation clearly inconsistent with the

general principles of mitigation of damages. 5' One must read the
Code as a highly integrated statute, each section imbued with its
underlying purpose. Given that the Code has always been exemplar

in its rejection of narrow legalisms, the absence of commentary language addressing this issue should not serve to justify an interpretation of section 2-704(2) that condones economically inefficient behavior by sellers or buyers.

This problem is not limited exclusively to cases involving a components-seller. The possibility always remains that a particular seller

who may have failed to complete goods after a breach should also be
permitted to calculate damages under section 2-708(2). Perhaps the
seller in Detroit Power Screwdriver v. Ladney5" was one such seller.

In that case the court was faced with the possibility that a manufacturer of certain machinery had not completed the goods even though

a small market for them may have existed.5" This seller sought damages principally under section 2-709.1" After finding that section 2709 was inapplicable,55 the court had to determine whether section
2-708(1) or 2-708(2) applied in calculating damages. 5" The court
48. Richard E. Speidel & Kendall 0. Clay, Seller's Recovery of Overhead Under UCC
Section 2-708(2): Economic Cost Theory and Contract Remedial Policy, 57 CORNELL L. REV.
681, 690 n.33 (1972) (citing Buchman v. Millville Mfg. Co., 17 F.2d 983, 985 (2d Cir. 1927)).
49. See supra note 46.
50. This view is consistent with § 64(4) of the Uniform Sales Act which imposed no
duty to complete and in fact provided that a seller never could recover more damages than
those one would have suffered if work had been halted, immediately after learning of the
buyer's repudiation. John A. Sebert, Remedies Under Article 2 of the Uniform Commercial
Code: An Agenda For Review, 130 U. PA. L. REV, 360, 398 n.161 (1981).
51. Of course, the Code specifically does not displace common law. U.C.C. § 1-103
(1990).
52. 181 N.W.2d 828 (Mich. Ct. App. 1970).
53. Id. at 834. Since the trial court, sitting without a jury, failed to make any factual
determination on this point, the court remanded this issue to the trial court.
54. Id. at 831.
55. Id. at 831-32.
56. Id. at 832-34.
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stated that it would permit recovery under section 2-708(2) only if
no market existed for the completed goods;57 otherwise, a decision to
stop production would be unreasonable and the seller would be relegated to recovery under section 2-708(1).11 The court then remanded
for a determination of whether the goods in question were truly specialty goods having no market upon which a seller could base a decision not to complete and sell the goods. 59 Since the seller did not
prove any damages under section 2-708(1), the court specifically instructed the trial court to dismiss the case if it determined that a
resale market would have existed for the completed goods.60
Although the author heartily agrees with the court's opinion to
the extent that it says a seller has a duty to compl[ete partially manufactured goods in an attempt to lessen potential damages, the decision is troubling nevertheless in view of the fact that the court automatically relegated this seller to section 2-708(1) in the absence of a
finding by the lower court that a "specialty machine" was at issue.6 1
Mere existence of a resale market for one's goods should not, ipso
facto, give rise to a seller's duty to complete and resell those goods,
for any ensuing sale may not necessarily be a mitigating event. Examination of the potential resale buyer is warranted in order to determine whether such person would have purchased the goods from
the seller, i.e., whether the sale would occasion lost volume. Under
such circumstances the resale (or potential resale as the case may
be) and the original contract are mutually independent,6 2 thereby alleviating the seller from the obligation to enter that market since
mitigation of damages is not required in this instance.6 s Despite the
potential existence of a resale market, courts have held that a seller
must also have a legal obligation to enter that market to avoid foreseeable adverse consequences.64 Since a seller would not have such
an obligation as a lost volume seller, the court should have afforded
the seller in Ladney the opportunity to establish his status as a lost
volume seller before automatically relegating him to section 257.
1970).
58.
59.
60.
61.
62.
63.
1984).
64.
1979)).

Detroit Power Screwdriver v. Ladney, 181 N.W.2d 828, 833-34 (Mich. Ct. App.
Id. at 834.
Id.
Id.
Id.
See supra note 24 and accompanying text.
Autonumerics, Inc. v. Bayer Industries, Inc., 696 P.2d 1330, 1341 (Ariz. Ct. App.
Id. at 1340 (citing Neumiller Farms, Inc. v. Cornett, 368 So.2d 272, 275 (Ala.
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708(l).66 If the seller proved to be a lost volume seller, the proper

measure of damages remained in section 2-708(2), albeit with some
modifications."' If a seller fails to reasonably complete goods, the

court should not automatically resort to section 2-708(1) as an end
in itself without examining whether the seller at bar was a lost volume seller.

B.

The Lost Volume Seller

Generally, courts have been as generous in permitting recovery
under section 2-708(2) to lost volume sellers as they have been to
components-sellers/jobbers. 67 The potential exists, however, that
courts may be too generous. When Professor Harris first espoused
the lost volume seller, he specifically limited the definition to one

who met three conditions: (1) the seller would have independently
solicited the buyer of the resold goods had there been no breach and
resale; (2) the solicitation would have been successful; and (3) the
seller could have performed that additional contract. 8
At least one defendant has attempted to avoid liability under
section 2-708(2) by seeking to infuse certain economic posits into
Harris' third condition as a prerequisite to allowing a seller to proceed as a lost volume seller. In Islamic Republic of Iran v. Boeing

Co.,' , Iran, as the breaching buyer of spare aircraft parts, appealed
an award to Boeing of lost profits on the assertion that Boeing did
not meet its burden of proving that the supply of the spare parts
exceeded demand for them. 0 The court concluded, however, that
65. See infra text accompanying notes 69-88 where I argue that under proper circumstances, one should pay attention to the actual resale buyer in order to determine if that buyer
would have indeed purchased the seller's goods absent a breach of the original contract. Of
course, in this instance, the seller has not completed the goods, thereby precluding existence of
an actual resale buyer. This problem should not be unduly burdensome. I would simply place
the burden of proof upon the seller to establish the traditional elements of a lost volume seller,
i.e., capacity to make additional sales coupled with a probability that any hypothetical buyer
would have bought from the seller anyhow. Upon doing so, any resale of goods "not reasonably
completed" would not have been a mitigating event, thus avoiding application of § 2-708(l).
66. Damages under § 2-708(2) in the context of a lost volume seller are calculated
slightly differently than is provided in that section per se. See infra text accompanying notes
89-99.
67. See Famous Knitwear Corp. v. Drug Fair, Inc., 493 F.2d 251 (5th Cir. 1974); Jones
& Lee Co., Inc. (USA) v. United States, 9 Cl. Ct. 322 (1986).
68. Harris, supra note 18, at 82. In an earlier article, Professor Harris had originally
included a fourth condition: "the buyer must be unwilling to buy a similar entity from plaintiff
solely because he already purchased the entity intended for defendant." See Robert J. Harris,
A Radical Restatement of the Law of Seller's Damages. Michigan Results Compared, 61
MICH. L. REv. 849, 908-10 (1963). Professor Harris subsequently omitted this condition from
discussion "because it is almost always satisfied." Harris, supra note 18, at 82 n.80.
69. 771 F.2d 1279 (9th Cir. 1985).
70. Id. at 1289.
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this would require proof of a complex economic relationship and, absent relevant Washington law, it was unwilling to impose rigid and
complex burdens of proof for application of section 2-708(2)."' Thus,
it remains a sufficient, but not necessary, condition that a seller's
supply of the goods in question exceeds demand for them in order to
justify Professor Harris' third element. This comes as no surprise
when considering the basic philosophy of Article 2 as embodied (in
part) by section 1-102.72 The author is unable to discern any policy
reason that would require a seller to prove that supply of the goods
at issue exceeded all demand for them in order to demonstrate that
such seller could have performed the additional contract."
Courts have tended to focus on whether the seller could have
supplied the original buyer and the resale buyer."' While the author
agrees with the Iran court's holding that inquires into complex economic relationships are not necessary for recovery under section 2708(2), the courts' approach may be overly simplistic. Those courts
that simply focus on a seller's ability to supply additional buyers,
while ignoring who those resale buyers are in fact15 do not allow for
the possibility that such resale was indeed a mitigating event and not
a case of lost volume. Since this remains the ultimate and crucial
distinction for the purpose of placing the seller "in as good a position
as if the other party had fully performed" under section 2-708(2),"
a potential for overcompensation exists, as even a seller with an
abundance of goods still may not be able to meet the specific needs
of a particular resale buyer. 7
71. Id. at 1290.
72. U.C.C. § 1-102 (1990) states:
(I) This Act shall be liberally construed and applied to promote its underlying
purposes and policies.
(2) Underlying purposes and policies of this Act are
(a) to simplify, clarify, and modernize the law . . .
(b) to permit the continued expansion of commercial practices, custom,
usage and agreement . . .
(c) to make uniform the law among various jurisdictions.
73. But see generally Goetz & Scott, supra note 15; infrd text accompanying notes 10010.
74. See, e.g., Islamic Republic of Iran v. Boeing Co., 771 F.2d 1279, 1290 (9th Cir.
1985); Nederlandse Draadindustrie NDI B.V. v. Grand Pre-Stress;ed Corp., 466 F. Supp. 846,
854 (E.D.N.Y.), affid mem., 614 F.2d 1289 (2d Cir. 1979).
75. This occurs when a court fails to inquire into the remainder of Professor Harris'
three elements for lost volume status, i.e., the seller's normal solicitation of the buyer would
have resulted in a sale to that buyer.
76. See supra notes 23-25 and accompanying text.
77. This would be the case, for example, if a resale buyei" purchased goods originally
earmarked for sale to the breaching buyer on terms of "immediate delivery." In other words,
even if a seller could conceivably procure goods to the satisfaction of the "resale" buyer over a
relatively short period of time, it is only the happenstance of the involuntary inventory result-
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At least two courts have seemingly paid lip service (albeit in
dicta) to Professor Harris' first and second prerequisites to lost volume recovery, 8 lending support to the argument that section 2708(2) should be available to a seller in the context of lost volume
only after satisfying all three elements. In Schiavi Mobile Homes v.
Gironda"9 a buyer breached a contract for the sale of a mobile home.
The father offered to purchase the mobile home in his son's stead to
preserve family integrity. 80 Two months after the father's offer, the
seller sold the mobile home to another buyer for $1,028 less than the
original contract price.81 Although the court decided the case on ordinary mitigation of damages principles (thereby disposing of the
lost volume issue),8 2 the court was inclined to point out that the only
reason the father contemplated the purchase was because his son
was unable to do so. Though the court in Schiavi left validity of lost
volume recovery to another day,83 that court presumably will examine not only one's excess capacity to sell, but also at who the actual resale buyer was (or would have been in a diligent resale).
Judicial discussions defining lost volume sellers have sometimes
deleted Professor Harris' first element from consideration, i.e., the
seller would have independently solicited the buyer of the resold
goods.84 This may stem more from the fact that a regular customer
of the seller normally satisfies this condition in most instances rather
than the courts' unwillingness (or oversight) to consider it. Still, the
factual context may arise such that this condition would not have
been met and, where this is so, courts should deny a section 2-708(2)
recovery for lost volume. Consider, for example, a seller with an excess capacity to produce or procure goods after a buyer's breach. If
this se'ller were to indulge in special sales activity or incentives only
with respect to these unwanted goods (either by more expensive,
more frequent advertising or special sales calls by its agents), there
ing from the first buyer's breach that would enable the seller to execute a contract within the
resale buyer's time constraints. Thus, this sale replaces the first and is a mitigating event, not
an independent event as in a true case of lost volume. Another example is the "resale" buyer
who purchases the goods in order to save the first buyer from a breach of contract action. See
Schiavi Mobile Homes, Inc. v. Gironda, 463 A.2d 722 (Me. 1983).
78. See supra text accompanying note 68.
79. 463 A.2d 722 (Me. 1983).
80. Id. at 724.
81. Id. at 725.
82. Id.
83. Id. at 726.
84. See, e.g., Ragen Corp. v. Kearney & Trecker Corp., 912 F.2d 619, 626-27 (3d Cir.
1990); Storage Technology Corp. v. The Trust Co. of New Jersey, 842 F.2d 54, 56 n.2 (3d
Cir. 1988); Islamic Republic of Iran v. Boeing Co., 771 F.2d 1279, 1290 (9th Cir. 1985);
Snyder v. Herbert Greenbaum & Assoc., Inc., 380 A.2d 618, 625 (Md. Ct. Spec. App. 1977).
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is a likelihood that the buyer is one who would not have purchased
these goods in the ordinary course of business. Hence the resale
under these circumstances is a replacement of the original contract
(a mitigation event) and not a case of lost volume.
The second case that appears to have recognized the importance
of the identity of the resale buyer is Comeq, Inc. v. Mitternight
Boiler Works, Inc.8" where the court held that the facts of the case
fit within the scope of section 2-708(2). Among the court's considerations was a finding that the seller would have sold the same model
for the same price to another customer pursuant to "independent negotiations." ' One may state the negative implication as follows: If
the sale was made primarily through negotiations that were no so
"independent" of the original contract (as would be the case in special sales calls), then the seller would not have been a lost volume
seller. Again, this is a just result if one considers the sale and resale
as independent events becoming related only after the breach. 87 The
fact that Comeq involved a seller whom the court properly classified
as a "jobber" does not undermine this implication, for the distinction
is irrelevant for purposes of determining a mitigation resale from an
independent event.88
Admittedly, the major problem with section 2-708(2) in the
context of lost volume sellers (once the seller has surmounted the
hurdles of qualifying as one) is recovering under that section's damages formula.8 9 A literal application of this formula leads to absurd
results, since crediting a buyer with any proceeds of resale is logically inconsistent with lost volume status. For example, assume
again a contract price of $10,000 and a cost of manufacture of
$8,000, $3,500 of which is calculated to be overhead, leaving a variable cost of $4,500. Assuming a resale at the contract price of
$10,000 with no attendant incidental damages, a pure application of
section 2-708(2) yields:
85. 456 So.2d 264 (Ala. 1984).
86. Id. at 268-69.
87. See supra text accompanying notes 23-25.
88. In Islamic Republic of Iran v. Boeing Co., 771 F.2d 1279 (9th Cir. 1985), the court
did make such a distinction. Id. at 1290. However, the distinction went to the relevant issue of
the proper measure of damages under § 2-708(2) once the court established the applicability
of that section.
89. A succinct version of the formula is simply: profit (including reasonable overhead)
+ incidental damages + costs incurred - proceeds of resale - payments (if any); see supra
note 17 for complete text.
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$ 5,500 ($2,000 profit + $3,500 overhead)
0 incidental damages
4,500 costs incurred (the variable costs)
10,000 proceeds of resale (the resale price)
0 payments on the first contract
$ 0 damages

Obviously, if a seller is entitled to lost profits, the seller will gain
nothing by using this version of the formula. Indeed, one may consider this a rewording of the "cover" remedy provided in section 2706, for it provides the same results.90
Not surprisingly, it was Professor Harris who yet again demonstrated a solution to this problem. He suggested that in the context
of a lost volume seller, the "proceeds of resale" and "costs incurred"
elements of the formula should be read out of the statute in handling
this situation.9 1 Fortunately, this problem does not arise often, for
the courts consistently have held that crediting a seller with proceeds
of a resale is adverse to the statutory history of that section.9" Those
who believe this problem of statutory interpretation is greater than it
ought to be are, quite frankly, out of touch with Article 2.92
Although I must admit that the manner in which the drafters
prescribed the damages remedy of section 2-708(2) is not their best
piece of work, I do not agree that the courts' interpretation of this
section for lost volume sellers amounts to judicial legislation. Even
for the most punctilious among us, the language of section 2-708(2)
is anything but concrete. I refer specifically to the word "due" preceding "allowance for costs incurred" and "credits for proceeds of
resale." One may infer that by inclusion of this word in section 2708(2), unlike other damages provisions in the Code, 9' the drafters
envisioned situations where credit for proceeds of resale' would be
appropriate. Their crime, then, is not one of drafting a remedy that
is ostensibly unworkable, but in failing to articulate exactly when a
90. Since adding profit and overhead to variable costs will equal the contract price, subtracting proceeds of resale from this sum is tantamount to the § 2-706 remedy. See supra note
36.
91. Harris, supra note 18, at 105-06.
92. See Teradyne, Inc. v. Teledyne Indus., Inc., 676 F.2d 865 (Ist Cir. 1982); Famous
Knitwear Corp. v. Drug Fair, Inc., 493 F.2d 251 (4th Cir. 1974); National Controls, Inc. v.
Commodore Business Machines, 209 Cal. Rptr. 636 (Cal. Ct. App. 1985); Snyder v. Herbert
Greenbaum & Assoc., Inc., 380 A.2d*618 (Md. Ct. Spec. App. 1977). But see R.E. Davis
Chemical Corp. v. Diasonics, Inc., No. 85 C 4636 (N.D. Ill. June 13, 1986).
93. Professor Shanker is one such individual. See Morris G. Shanker, The Case for a
Literal Reading of UCC Section 2-708(2) (One Profit for the Reseller), 24 CASE W, RES. L.
REV. 697 (1973).
94. Compare U.C.C. § 2-708(2) with §§ 2-706, 2-708(l), 2-712(2), and 2-713 (1990).
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credit is "due." In this limited respect the author disagrees with Professor Harris that the credit for resale element of section 2-708(2)
should be "read out of the statute.""5 Instead, it should be properly
interpreted in a given context and the courts have done this. Statutory interpretation is properly a matter for the courts and, armed
with the drafter's intent,"6 the courts have reached the correct result
97
in all but a single instance.
Admittedly, there may be one instance where "proceeds of resale" and "costs incurred" are "due" even for purposes of a lost volume seller. This results not from an exception to the above discussion, but from an accurate implementation of the "due" language in
the context of a mitigating event. Assume that in the prior example
the $4,500 variable cost of production included $1,500 worth of optional equipment designed to increase speed and memory capacity of
a computer that is already part of the normally produced equipment.
If upon breach the seller used special incentives to convince one of
its regular customers for the standard version of the equipment to
-purchase the equipment that the first buyer repudiated (or, alternatively, stripped the optional equipment and resold it separately), the
seller would be a lost volume seller to the extent of the resale of the
standard version of the machine, but not to the extent of the. optional
equipment. The resale of such equipment is a mitigating event, as
the ordinary customer in this example buys only the standard version
of the goods and any repudiation of the contract as it relates to the
optional equipment does not occasion lost volume. Thus the "proceeds of resale" include only the sale that the seller would have
made absent the breach, i.e., the optional equipment; "costs incurred" in this context apply only to "wasted costs." 98 This would
accurately parallel the case of a components-seller who sells the
components for salvage value and then must credit the buyer with
the resale price when computing damages. 99
At least two sets of commentators have argued that section 2708(2) should not permit recovery of a second profit for lost volume
sellers. 10 0 The argument of Goetz & Scott is inextricably tied to
95. Harris, supra note 18, at 106.
96. See supra note 39.
June
97. See R.E. Davis Chemical Corp. v. Diasonics, Inc., No. 85 C 4636 (N.D. Ill.
13, 1986) and infra text accompanying notes 111-26.
98. This Article considers "wasted costs" as those costs that are not realized in a resale,
yet incurred for the benefit of performance on the original contract.
99. See supra text accompanying notes 26-28.
100. See generally Shanker, supra note 93 (arguing that a seller's recovery of a second
profit violates several key Code provisions); Goetz & Scott, supra note 15 (Goetz & Scott's
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some basic tenets of economic theory operating under assumptions
that are not always true as a practical matter. The first of these is
the accepted premise that economic entities attempting to operate
efficiently will produce at a level of output where marginal cost 10 ' is
equal to marginal revenue. 0 2 Furthermore, these efficient entities
will probably be operating at a level such that as additional units are
produced, marginal costs will rise and marginal revenue will fall (or
remain constant at best) due to a decline in the market price caused
by an increase in supply. Thus Goetz & Scott claim that, notwithstanding an unlimited capacity to produce, such an efficient entity/
seller would not have produced the goods necessary for the second
contract absent a breach by the first buyer. Their reasoning is that
since the marginal revenue received from the second sale would have
been less than the marginal cost of those goods, the seller would have
lost money on the second sale.103 Since an efficient seller would not
have made the resale, the seller cannot be a lost volume seller.'"
For the most part, the assumptions upon which this economic
analysis lies will be fallacious. The first assumption, that rising marginal costs will stifle production of additional goods due to falling
marginal revenue, is even recognized by Goetz & Scott as perhaps
overly broad. As they admit, marginal costs often remain constant
within substantially different levels of output.' 0 5 This is equally true
for marginal revenue lending, thereby further rebutting the suggestion that there is an economic disincentive for the resale.
The second and third necessary assumptions are perhaps even
weaker. Assuming, arguendo, that marginal costs are rising, it is unlikely that the seller would be aware of that fact; even more improbable is the fact that despite such knowledge, the seller would refrain
from selling the additional goods. Such knowledge would require a
more advanced cost accounting system (in the short run, no less)
criticism of the application of § 2-708(2) is more limited. They attempt to demonstrate by use
of economic theory that even a typical merchant seller is unlikely to have truly "lost volume."
Presumably Goetz & Scott, unlike Professor Shanker, would allow recovery of a second profit
under some limited circumstances should they arise.).
101. Marginal cost is the additional cost that a producer incurs by making one additional unit of output. DOUGLAS GREENWALD, DICTIONARY OF MODERN EcONOMics 356 (2d
ed. 1973).
102. Marginal revenue is the additional revenue that a seller receives from putting one
more unit of output on the market. Id. at 358. Profit-maximization occurs where marginal
revenue equals marginal cost. Id. at 459-60.
103. Goetz & Scott, supra note 15, at 333-35.
104. Goetz & Scott, supra note 15, at 333-35.
105. Goetz & Scott, supra note 15, at 348 ("[Mlarket costs for many sellers may be
constant over wide ranges of output; thus the cost effect of a given breach is always an empirical question.").
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than one might expect from many merchants. Lastly, there may be
other considerations involved in a decision to cease manufacturing,
such as the risk of losing key employees or the necessity of keeping a
production line in operation. Such decisions are reasonable and commercially intelligent.' 06
While Goetz & Scott would presume that a seller is not a lost
10 7
volume seller pursuant to these and other economic suppositions,
the author would indulge in no such supposition. The world of section 2-708(2) will be safe from abuse if lost volume sellers are re-

quired to satisfy each of Professor Harris' three conditions. 08 If the
amount of damages at stake under one section or another is sufficient

enough for a client to permit an attorney to engage in what may
certainly amount to hundreds of billable hours to prove complex eco-

nomic posits and their application to a particular seller, all the power
to him (or her). One work of caution, however: the courts may not
be willing to listen.' 09
Regrettably, in R.E. Davis Chemical Corp. v. Diasonics" ° the
court decided to cast its lot with Professor Shanker by holding that a
lost volume seller could not recover a second profit. The Davis court

was out of touch not only with Article 2, but with the six cases from
as many jurisdictions that it cited as well. After recognizing that
recovery of a second profit by lost volume sellers was an open question under Illinois law,"' the court merely recited several of Profes2
sor Shanker's points as the basis for its holding."
Professor Shanker begins his argument against lost volume recovery with an unwillingness to circumvent the statutory language
crediting the buyer with the proceeds of resale." 3 Fortunately, most
courts have not succumbed to such formalism and have recognized
106. See O'Hare v. Peacock Dairies, Inc., 79 P.2d 433 (Cal. Ct. App. 1938) (plaintiff
not required to stop production of milk and sell his herd).
107. Goetz & Scott also argue that a seller usually will not be a lost volume seller
because the buyer's breach of contract increases a demand for :he seller's goods. Had the
buyer not breached, that buyer may well have disposed of the goods on the market, thereby
eliminating the existence of seller's resale customer. This increase in demand makes up for any
loss incurred as a result of the buyer's breach. Goetz & Scott, supra note 15, at 340-46.
Again, Goetz & Scott seemingly ignore commercial realism, though their argument is intellectually stimulating.
108. See supra text accompanying note 68.
109. See Islamic Republic of Iran v. Boeing Co., 771 F.2d 1279 (9th Cir. 1985) and
supra text accompanying notes 69-72. But see R.E. Davis Corp. %,.Diasonics, Inc., No. 85 C
4636 (N.D. Ill. June 13, 1986) (weakly relying on Goetz & Scott by stating that recovery of
an additional profit "may" be economically unsound).
110. No. 85 C 4636 (N.D. Ill. June 13, 1986).
Ill. Id. at 3.
112. Id. at 6-7.
113. Shanker, supra note 93, at 698-99.
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that this language is not as formidable a rampart as Professor
Shanker submits.' 4 Next, Professor Shanker points out that section
2-706 was specifically enacted to define the rights of an aggrieved
seller in resale situations while section 2-708 is concerned with a
seller who does not sell or does so improperly." 5 Additionally, he
asserts that section 2-708(2) is merely a "residual" remedy, while
the section 2-706 cover remedy is a "primary" remedy." 6 Thus, if
the primary remedy would deny recovery to a seller upon resale for
the full contract price," 7 then certainly one should not use the
residual remedy to obtain a more favorable result."'
With all due respect to Professor Shanker, the author finds that
the labels he attaches to these Code sections disregard the "prism"
that is Article 2."1 It is not at all difficult to imagine why the drafters categorized section 2-706 as the seller's primary remedy. If a
seller qualifies for damages under section 2-706, the damages provided therein will always satisfy any economic loss a seller has suffered, notwithstanding any rise or decline in the market or variance
between the original contract price and the resale price. Section 2706 truly places the aggrieved seller in as good a position as performance would have.' 2 0 Professor Shanker's unduly restrictive construction of the "primary" language of Comment 1 to section 2-704
serves no purpose other than to frustrate the intent of the drafters.' 2 '
Professor Shanker also asserts that recovery under section 2708(2) will render section 2-706 a nullity since a seller will always
choose to recover a second profit under section 2-708(2).22 Again,
the author disagrees with Professor Shanker. Although I do not
114. See supra text accompanying notes 89-97.
115. U.C.C. § 2-706 cmt. 2 (1990) states: "In order to recover the damages prescribed
in subsection (I) the seller must act in good faith and in a commercially reasonable manner in
making the resale . . . . Failure to act properly . . . relegates him to . . . § 2-708." Id.
116. See U.C.C. § 2-704 cmt. 1 (1990).
117. For purposes of § 2-706, one may consider a resale a mitigating event; therefore,
proceeds of a resale are credited to the buyer.
118. Shanker, supra note 93, at 699.
119. See generally Murray, supra note 11.
120. There are generally four major (non-incidental) elements comprising a damages
calculation in this context: market value, contract price, resale price, and cost of the original
goods (used in calculating profit). See generally U.C.C. §§ 2-706(l), 2-708(l), and 2-708(2)
(1990). Thus, there is a potential universe of permutations on these four elements bounded by
N! where "N" equals the number of elements in the permutation. This yields a potential set of
24 variations (4! = 4x3x2xl = 24). The Appendices demonstrate that the economic effect of
a § 2-706 recovery is attainment of the expectation interest, regardless of the vicissitudes of
the market relative to cost of manufacture and contract price. Of the three sections, only § 2706 has this effect. See infra Appendix 1.
121. See supra note 14.
122. Shanker, supra note 93, at 703-04.
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quarrel with the proposition that human nature may cause one to
seek a second profit where only one profit is due,1 2. 3 the Code and the
courts interpreting it will certainly not arbitrarily apply section 2708(2) over section 2-706 at the whim of a seller. Courts should still
require a seller to satisfy the three elements of a lost volume seller
set forth by Professor Harris before awarding recovery under section
2-708(2). Such a seller recovers only one profit because the seller
would have earned the "second" profit anyhow and it is unrelated to
the first. As for ordinary sellers for whom a resale is indeed a mitigating event, certainly they will always choose to implement the
damages scheme of section 2-706 for fear of relegation to section 2708(l),124 a section that will seldom satisfy a seller's true economic
loss. 12 5 Fortunately for sellers in Illinois, decisions subsequent to
R.E. Davis have permitted recovery of lost profits, although the
courts have neither completely articulated the reasons nor overruled
R.E. Davis.12
III.

Section 2-708(2) -

The Non-Paradigm Applications

Another matter that has generated scholarly debate and judicial
discussion for purposes of section 2-708(2) is the section's application to sellers who are neither lost volume sellers nor componentssellers/jobbers. These instances fall into two categories. The first occurs when an application of section 2-708(1) would overcompensate
the seller. The second category involves situations where section 2706 is not available to the seller and an application of section 2708(1) would not entirely compensate a seller for actual economic
loss. The former occurrence arises when the market value of an item
has declined so severely that it is less than the actual cost of production. In such instances the difference between the contract price and
the fallen market price is marginally greater than the difference between the cost of production and the contract price (the profit). A
buyer breaching the contract at this point potentially faces damages
under section 2-708(l) that are actually greater than those obtainable under section 2-708(2). The question then becomes whether the
buyer may compel the seller to measure damages under section 2708(2).
123. See infra text accompanying notes 147-53.
124. See supra note 115.
125. WHITE AND SUMMERS, supra note 15, § 7-7, at 307.
126. See Empire Gas Corp. v. American Bakeries Co., No. :32 C 815 (N.D. III. Feb. 19,
1987); Kapco Mfg. Co., Inc. v. C & 0 Enterprises, Inc., No. 84 C 10129 (N.D. II1. Dec. I,
1986).
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Section 2-708(1) Overcompensates the Seller

The problem in this context arises when a steep decline in market price seduces a buyer into breaching a contract executed antecedent to the decline. Enraptured, the seller sees an opportunity to
transform a profitable contract into a super-profitable contract by
invoking the contract/market differential of section 2-708(1), while
the buyer attempts to limit damages to seller's lost profits under section 2-708(2).
The first decision to determine the issue of measuring damages
under section 2-708(2) when a potential for overcompensation existed under section 2-708(1) was Nobbs Chemical, U.S.A., Inc. v.
Koppers Co. 1 17 Nobbs concerned a seller who first contracted with a
supplier to obtain goods (cumene)' 28 at a fixed price and subsequently contracted with the defendant/buyer to resell those goods at
a fixed profit."2 9 The buyer breached after the fair market value of
the goods in question dropped precipitously, and the seller sought
damages under section 2-708(1). 130 The court accurately described
the seller as a jobber and noted that section 2-708(2) was the usual
source of damages for such a seller.13 1 The court then quickly dispensed with the problem of the statutory language by citing the
Code's philosophy of § 1-106.132 The court stated that "[h]ad the
transaction been completed, their benefit of the bargain would not
have been affected by the fall in market price, and they would not
have experienced the windfall they otherwise would receive
"'133

Another court confronted this issue in Trans World Metals, Inc.
v. Southwire Co., 34 wherein the court held that no language in the
section itself or in its legislative history suggested that section 2708(2) might apply when section 2-708(1) overcompensates a
seller.' 3 5 Perhaps the exiguousness of judicial opinion on this issue
contributed to the court's indulgence in such formalism. 36 Although
127. 616 F.2d 212 (5th Cir. 1980).
128. Cumene is "a colorless oily hydrocarbon . . . used as an additive for high-octane
motor fuel." WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 553 (1966).
129. Nobbs, 616 F.2d at 214.
130. Id. at 215.
131. Id.
132. Nobbs Chemical, U.S.A., Inc. v. Koppers Co., 616 F.2d 212, 215 (5th Cir. 1980).
133. Id. A windfall would have occurred since Nobbs' own contract with its supplier
precluded the former from benefitting from the decline in market price.
134. 769 F.2d 902 (2d Cir. 1985).
135. Id. at 908.
136. At this time there is a grand total of three cases discussing the overcompensation of
§ 2-708(l) vis-a-vis § 2-708(2). They are Trans World Metals, Inc. v. Southwire Co., 769 F.2d
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this Article does not necessarily disagree with the court's decision,' 37
the author is nevertheless disquieted by the court's superficial use of
the word "inadequate" to connote merely the lesser of two respective
damage valuations attainable under each subsection of section 2-708.

Such a purely pecuniary comparison subverts the intent of the drafters, and courts should interpret "inadequate" to mean "inadequate
to accomplish the stated purpose of the Code." Section 1-106 lucidly
states this purpose.' 3 8 Damages are thus inadequate under section 2-

708(1) if they will not place the seller in as good a position as performance would have without the seller attaining a better position. 3 9
Given the Trans World Metal court's less than enthusiastic endorsement of Nobbs,14 0 the implications may be especially important for

sellers appearing before the Second Circuit under similar circumstances. Although more precise drafting would alleviate this problem, the author does not believe this is necessary. A simple reading
of section 1-106 before attempting to answer any Code question of
statutory construction should suffice, absent continued judicial
formalism.
The most recent case to consider this issue was Union Carbide
Corp. v. Consumers Power Co.' 4' The buyer relied on Nobbs while
the seller relied on Trans World Metals. "2 The court held that section 2-708(2) applied and distinguished Trans World Metals on the

basis that the seller, much like the seller in Nobbs, was a jobber that
had essentially locked itself into a price with its supplier and thus
902 (2d Cir. 1985); Nobbs Chemical, U.S.A., Inc. v. Koppers Co., 616 F.2d 212 (5th Cir.
1980); Union Carbide Corp. v. Consumers Power Co., 636 F. Supp. 1498 (E.D. Mich. 1986).
137. The Trans World Metals court expressly held that § 2-708(2) did not apply when
§ 2-708(1) overcompensated the seller. The court then contributed dicta to the effect that upon
examination of the "bargain" between the parties, the seller had not been overcompensated.
Trans World Metals, 769 F.2d at 908. The contract at issue involved the sale of a substantial
amount of aluminum over a one year period, which the parties scheduled to commence eight
months in the future. The court embraced the position that these parties were essentially "betting" on which way aluminum prices would move, and that since the seller accepted the risk
that prices might rise, it should also be entitled to the benefit of their fall. To do otherwise
would deny the seller the benefit of his bargain. Id. at 908-09. The Trans World Metals court
distinguished Nobbs on the grounds that as a jobber locked into a contract price with both its
supplier and buyer, no decline in market price would have affected seller's benefit of the bargain, whereas potentially fluctuating market prices were an element of the contract before it.
Id. at 908.
138. See supra note 14.
139. The court embraced this position in Union Carbide Corp. v. Consumers Power Co.,
636 F. Supp. 1498, 1501 (E.D. Mich. 1986). See also Nobbs Chemical, 616 F.2d 212.
140. Although the court did cite language in Nobbs in order to distinguish the case
before it, the court implied that it might not have reached the same result. Trans World
Metals, 769 F.2d at 908.
141. 636 F. Supp. 1498 (E.D. Mich. 1986).
142. Id. at 1503.
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could not benefit from the favorable change in market price.' 4 However, the court specifically stated in a footnote that its holding "[did]
not imply that this same standard or overcompensation would apply
if [a seller] bore the risk of price fluctuations.""' The court thereby
recognized the theory that the Trans World Metals court espoused
in dicta, while at the same time not necessarily embracing that
court's formalistic holding regarding application of section 2708(2).45
Future courts should continue to examine whether the declining
market is indeed one that the seller could enter and use as a substitute. If a seller's contract with its own supplier precludes the seller
from entering the lower market in order to satisfy a contract with a
buyer, courts should limit a seller's damages upon a buyer's breach
to section 2-708(2).'"
Before entering the final section of this Article, the author offers
the case of Commonwealth Edison Co. v. Decker Coal Co.1 as a
coda to this subsection. In Commonwealth Edison, the seller sold the
right to mine coal under its land to a coal company for approximately $5.5 million. 14 8 Shortly thereafter the coal became valueless,
and the coal company breached the contract when it refused to
tender the $5.5 million consideration.1 49 The seller brought suit
under section 2-708(2) for lost profits of $5.5 million, a characterization the parties did not dispute.' 50 Apparently, the seller's decision to
argue the case under section 2-708(2) derived less from Code dogma
than from a surreptitious attempt to retain title to the coal in anticipation of an eventual rise in market value. 5 ' Of course, the coal
company objected to this ploy and argued that upon payment of the
"lost profits" (essentially the contract price), it should acquire the
right to mine the coal.' 52 Fhe court agreed and held that the seller
could not collect an amount equal to the price under section 2708(2) without transferring the goods to the buyer as would have
143. Id. at 1504.
144. Id. at 1503.
145. See supra text accompanying notes 133-39.
146. WHITE & SUMMERS, supra note 15, § 7-12, at 324. I leave the possibility of synthesizing a buyer's argument based upon efficient breach of contract to another day. See generally Robert L. Birmingham, Breach of Contract, Damage Measures and Economic Efficiency,
24 RUTGERS L REv. 273 (1970).
147. 653 F. Supp. 841 (N.D. Ill.
1987).
148. Id. at 843.
149. Id.
150. Id.
151. Id.
152. Commonwealth Edison Co. v. Decker Coal Co., 653 F. Supp. 841, 844 (N.D. Ill.
1987).
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been mandated under section 2-709.153 The court clearly decided the
issue correctly.
B.

Section 2-708(1) Undercompensates the Seller

For White and Summers, any seller who is able to prove that
recovery under section 2-708(1) will not put him in the same position that performance would have, should recover an amount equal
to what performance would have been under section 2-708(2).11"
They say that under these circumstances the entire formula as provided in that section should be used since the seller in question is not
a lost volume seller; thus the resale is a mitigating event and proceeds of resale are duly credited to the buyer.1 5
The White and Summers approach may contain the seeds of
overcompensation of another sort. Since recovery under the entire
formula of section 2-708(2) would provide a recovery identical to
that of section 2-706,111 those sellers who are specifically preempted
from using the latter section reap its benefits of absolute expectation
recovery. 1 57 A seller would gain access to section 2-706 in a manner
which the drafters did not intend. The ramifications are especially
important to a seller making an unreasonable resale in a declining
market. The White and Summers approach insulates the seller from
the risk of having damages measured under the traditional contract/
market differential, a recovery that, as noted previously, compensates
for actual economic loss only when the resale price equals market
price at the time and place of tender.
The court expressly objected to the White and Summers approach in Cole v. Melvin' 58 for two reasons. In that case the court
found that a seller of cattle made an unreasonable resale in a declining market. 159 Notwithstanding recovery under section 2-708(1), the
seller still suffered a loss on the contract.1 60 To escape this fate, the
153. U.C.C. § 2-709(2) (1990) provides: "Where the seller sues for the price he must
hold for the buyer any goods which have been identified to the contract and are still in his
control ......
154. WHITE AND SUMMERS, supra note 15, § 7-1I, at 362.
155. WHITE AND SUMMERS, supra note 15, at 319-21.
156. Compare § 2-706: contract price + incidental damages - proceeds of resale with §
2-708(2): (profit + overhead) + incidental damages + costs incurred - proceeds of resale.
Since a contract price is determined by adding costs to overhead and then applying a particular profit, the formulas are essentially the same.
157. See infra Appendix I demonstrating that under any of the 24 possible permutations, a seller will always recover the expectation interest forming the basis of the original
contract.
158. 441 F. Supp. 193 (D.S.D. 1977).
159. Id. at 205.
160. Id. at 208.
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seller argued that section 2-708(2) was the more appropriate mea" ' The
sure of damages and cited White and Summers as authority.16
court held that use of this approach would render the notice requirements for a commercially reasonable resale superfluous.' 62 Furthermore, such measure of damages would have little to do with lost
"profit," the underlying premise of section 2-708(2).168 The author
concurs with the court in its opinion of the White and Summers approach, but dissents as to an absolute relegation of such sellers to
section 2-708(1). Specifically, the court left no room for the possibility of applying section 2-708(2) in a manner that addressed the
court's concern for notice requirements, while simultaneously satisfying one of the paramount concerns of Article 2 - recovery of the
expectation interest.
Although the court's concern with notice requirements is legitimate, the court's second articulated reason for denying recovery
under section 2-708(2) is somewhat at odds with the concept of Article 2 as an integrated statute. The blanket assertion that section 2708(2) concerns only "profits" places unnecessary restrictions on a
potential remedy and inverts the purpose of that section. Section 2708(2) does not permit recovery simply because one has a claim to
lost profits; instead, that section merely looks to profits as a necessary alternative to other means of measuring damages when traditional means do not advance the Code's purpose. In other words, the
"thrust" of section 2-708(2) is not simply to award lost profits, but
to compensate a seller not made whole by a reference to profits as a
benchmark. The distinction may be subtle, but it is important nevertheless to keep in mind when attempting to make the parties whole.
The two competing concerns at issue here are a respect for and
an advancement of the remedial goal of Article 2164 and an interest
in maintaining section 2-706 as the seller's primary remedy not only
in terms of its damages formula, but in terms of its mandates as
well. 6' This Article advocates an interpretation of section 2-708(2)
that is neither as broad as the White and Summers approach nor as
restrictive as the Cole case and that seemingly takes both concerns
into consideration. When application of section 2-708(1) will not
161. Id. at 209.
162. Id.
163. Cole v. Melvin, 441 F. Supp. 193, 209 (D.S.D. 1977).
164. See supra note 14.
165. U.C.C. § 2-706 (1990) mandates not only that a seller behave in a commercially
reasonable manner at all times, but that a seller provide particular forms of notice to the
.breaching buyer before an actual resale. The apparent policy here is to afford a breaching
buyer an opportunity to police any subsequent resale.
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provide a seller with recovery of the entire expectation interest,
courts should allow recovery of the seller's profits (plus overhead)
and credit the proceeds of any commercially reasonable resale to the
buyer. Such proceeds would be "due" under section 2-708(2) since

the resale is a mitigating event. I differ with White and Summers
only in that I would not add "costs incurred" (the cost of performance by the seller) to seller's damages, as these are not "wasted
costs.""'16 Instead, such costs are directly attributable to the mitigat-

ing resale and, as such, do not qualify as "costs incurred" that otherwise would be "due" for purposes of this section.167 The resulting
effect of this approach is to provide sellers a non-arbitrary middle
ground. On one hand recovery is less than would be obtainable under
section 2-706 (thus that section would remain the seller's primary
remedy), 168 while on the other hand the seller comes closer to realizing the expectation interest (or, alternatively, provides such seller

with less of an overall loss on the resale, depending on the actual
values concerned). At least one court has indicated that it may be
amenable to such an interpretation of section 2-708(2).19
The courts need.not fear a flood of sellers clamoring to make
use of this more liberal interpretation of section 2-708(2), for this
interpretation will benefit a seller only in limited instances.'
Appendix II provides the entire set of permutations on the four relevant
elements of contract price, market price, seller's cost, and resale
price as they relate to damages under section 2-708(1). 1'1 Since the
approach this Article advocates would apply in only those instances
where section 2-708(1) did not fully compensate a seller, only sellers
in eight of the twenty-four possible fact patterns 72 initially qualify,
166. See supra note 98.
167. See supra text accompanying notes 27-28.
168. See supra text accompanying notes 121-22.
169. In Snyder v. Herbert Greenbaum & Assoc., Inc., 380 A.2d 618 (Md. Ct. Spec.
App. 1977), the buyer contended that he should be given credit for proceeds of resale as
against a lost volume seller because otherwise that particular language would become a nullity.
Id. at 626. The court attempted to rebut by stating, in dicta, that the "due credit" clause had
application beyond the context of lost volume sellers. Id. at 625-26. According to this court,
"the one-time seller, who on resale, sells for less than the market price, and who does not meet
the section 2-706 requirements, is not in as good a position as had there been performance, and
therefore is entitled to the § 2-708(2) remedy. Clearly as to that class of sellers, credit for the
proceeds of resale is appropriate." Id. at 626.
170. See infra notes 171-76 and accompanying text.
171. 1 provide some of the permutations merely in the interest of completeness, for not
all fact patterns are likely to generate litigation for breach of contract; this is especially true in
those instances where the fair market value at the time of performarce exceeds contract price.
Only under unusual circumstances would a buyer repudiate such a contract. See infra Appendix II.
172. See supra note 120.
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i.e., permutations #1, 2, 5, 7, 8, 11, 19, and 21. Furthermore, as one
may observe by comparing Appendices II and III, 17a sellers unable
to avail themselves of section 2-706 would still choose to measure

damages under section 2-708(1) for litigating matters falling outside
fact patterns #5 and #19.17" Likewise, for those sellers litigating a
case in which the values at issue resembled fact pattern #11 or #21,
traditional application of section 2-708(1) is entirely appropriate
since the result attainable thereunder is identical. 75 Thus, this new
interpretation of section 2-708(2) would apply only in the four remaining fact patterns (#1, 2, 7, and 8). Additionally, sellers falling

within the ambit of fact pattern #7 or #8 will be few in number,
since in each of these cases the market value at the time and place of
tender will be greater than the original contract price. Therefore,
any reasonable seller would go to great lengths to dispose of the
goods on that market in order to generate a marginally greater profit

than the original contract would have yielded. Absent extraordinary
circumstances, courts could deem such a seller's failure to resell at
this higher market price to be unreasonable. In such circumstances

ordinary principles of mitigation of damages should apply to bar recovery under section 2-708(2).17e This would still continue to encourage prompt resales in furtherance of the interest in maintaining
section 2-706 as the seller's primary remedy. Fact patterns #7 and
#8 are more realistically applied to sellers who sell goods at an initial

discount in order to encourage prompt payment; in such instances
the market value of an item (its full value without any discount) will
exceed the actual contract price that reflects the discount."'
173. Appendix III, infra, demonstrates the use of this approach under the 24 possible
fact patterns.
174. Under permutation #5, § 2-708(1) yields a net economic loss of $60 on a contract
originally generating a $115 profit, while § 2-708(2) results in a $280 loss. Similarly, a seller
at least obtains $145 in damages under § 2-708(1), but $0 under § 2-708(2). Since the seller
in Cole v. Melvin, 441 F. Supp. 193 (D.S.D. 1977), falls under fact pattern #5, the result in
that case still would have been the same even had the court adopted the approach this Article
advocates. However, by not considering this alternative, other courts may rely on Cole to disallow a seller's recovery under § 2-708(2) when the facts of the particular case may indeed
warrant it.
175. Again, given that the fair market value of the contract exceeds contract price at
the time of performance, it is unlikely that a buyer would repudiate the contract under these
circumstances anyhow. See supra note 120.
176. U.C.C. § 1-103 (1990) states: "Unless displaced by particular provisions of this
Act, the principles of law and equity . . . shall supplement its provisions." See also Schiavi
Mobile Homes, Inc. v. Gironda, 463 A.2d 722 (Me. 1983).
177. I have argued that situations when market price will be greater than contract price
at breach will be few in number and claimed that the most realistic application of fact patterns
#7 and #8 involved those sellers offering discounts to their buyers. Although manufacturers
and other sellers occasionally offer such incentives as "2/10 net 30" (i.e., the buyer may deduct 2% of the purchase price if paid within 10 days; entire price due in 30 days), this is not
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Conclusion

This Article has attempted to address the important criticisms
of section 2-708(2) created by the vague language thereof, and the
courts' response to those criticisms, pro and con. When rendered of
its technical points, two salient themes emerge. The first of these is
that each section of the Code pertaining to seller's damages is
unique, has its own special purpose, and is therefore not interchangeable with other damages provisions. While this may seem apparent
enough, some commentators have suggested otherwise. 17 8 The second, and perhaps more important of the two, is that no section of the
Code should be read apart from its context as an integral part of the
entire Code. One engages in such unlofty pursuits when one attaches
labels to particular sections and the attempts ito solve a problem
strictly within the artificial confines of such parameters. 1 9
On the other hand, this Article has recognized that some courts
have articulated genuinely important concerns in reasoning against
an application of section 2-708(2),18° and the Article has also endeavored to assuage such judicial apprehensions by addressing their
concerns within the context of section 2-708(2). This Article attempts to underscore these concerns with use of the Appendices.
V.

A Note on the Appendices

The purpose of these Appendices is to document the economic
effect on a seller of a breach of contract and subsequent award of
damages under each of three Code sections: 2-706, 2-708(l), and 2708(2). Each Appendix contains all twenty-four permutations of
those elements generally comprising a damages formula: contract
price (the price at which the parties originally exchanged consideration), fair market value (FMV - the value of the goods at the time
the seller learns of buyer's repudiation of the contract or, alternately,
the value of the goods at the time of buyer's performance), ' 8 resale
price (the price which the seller obtains from an alternate buyer),
and cost (the economic cost to the seller of manufacturing the contract goods). Four arbitrary values, selected at random,' 82 are each
inconsistent with this Article's position, as the vast majority of this subgroup will also qualify
as lost volume sellers. See Teradyne, Inc. v. Teledyne Indus., Inc, 676 F.2d 865 (1st Cir.
1982). As this discussion does not apply to them, the statements are not inconsistent.
178. See supra text accompanying notes 29-44 and text accompanying notes 153-75.
179. See supra text accompanying notes 100-27.
180. See supra text accompanying notes 158, 163.
181. See supra note 171.
182. In the interest of space constraints, this Article has used values of less than $1,000;
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set against these permutations. The values themselves are important
only to the extent that their application within the particular Code
section demonstrates the seller's ability to achieve the original expectation interest or, alternately, the degree to which a seller fails to
achieve one's expectation interest, relative to the value of that particular permutation in the other Appendices.

the author invites the affluent reader to add as many zeroes as may be necessary to make the
matter seem more important to him or her.
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APPENDIX I: §2.706

#1 Contract = $510 Expectation =$435
FMV
= 395
Resale = 250 Damages = $260
=
75
Cost
EFFECT:

(75)
+ 250
+ 2W
= $435

Cost to produce
Resale price
62-706amag0
100% expectation

#5 Contract
Cost
FMV
Resale

EFFECT:

=
=

$510
395
250

=

75

Expectation = $115
Damages

= $435

(395) Cost to produce
+ 75 Resale price
4. 4U
2-70amage
= $115
100% expectation

#2 Contract = $510 Expectation = $260
FMV
= 395
= $435
Cost
= 250 Damages
Resale = 75

#6 Contract - $510 Expectation = $115

EFFECT:

EFFECT:

(395) Cost to produce
- 250 Resale price
260
2-706 damages
=$115 100% expectation

#7 FMV
Contract

= $510
= 395

Expectation = $320

- 250
75

Damages

(250)
+ 75
+ 435
= $260

Cost to produce
Resale price
42-706 damages
100% expectation

#3 Contract =$510 Expectation= $435
Resale = 395
FMV
= 250 Damages = $115
Cost
= 75
EFFECT:

(75)
+ 395
+ 115
= $435

Cost to produce
Resale price
62-706 damages
100% expectation

Cost
Resale
FMV

Resale
Cost

EFFECT:

- 395
= 250
= 75

Damages

= $260

= $145

=

(75) Cost to produce
- 250 Resale price
S14
2-706 damages
= $320
100% expectation

#4 Contract = $510 Expectation = $260
Resale = 395
Cost
= 250 Damages = $115
FMV
= 75

#8 FMV
-:$510 Expectation = $145
Contract
395
Cost
250 Damages = $320
Resale
75

EFFECT:

EFFECT:

(250)
+ 395
+ 115
= $260

Cost to produce
Resale price
62-706 damasgC
100% expectation

(250) Cost to produce
4-

75

Resale price

- M 62-706 damages
-:$145 100% expectation
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#9 FMV
Resale
Contract
Cost

= $510
= 395
= 250
= 75

Expectation = $175

EFFECT:

(75)
+ 395
+ _Q
= $435

Cost to produce
Resale price

Damages

=

$0

2-708(2)

#13 Resale
Contract
FMV
Cost

= $510 Expectation = $320
= 395
= 250 Damages = $0
= 75

EFFECT:

(75)
+ 510
+ .
= $435

2.76damagw
183% of expectation

Cost to produce
Resale price
62276 aag s
136% of expectation

#10 FMV
Resale
Cost
Contract

= $510 Contract loss = ($175)
= 395
= 250 Damages
= $0
= 75

#14 Resale
Contract
Cost
FMV

= $510 Expectation = $145
= 395
= 250 Damages = $0
= 75

EFFECT:

(250) Cost to produce
+ 395 Resale price
+ -_ 62-706 damages
= $145 Net profit

EFFECT:

(250)
+ 510
+
0
= $260

Cost to produce
Resale price
42-706 damages
179% of expectation

#11 FMV
Cost
Contract
Resale

=$510
= 395
= 250
= 75

Contract loss = ($145)

#15 Resale
FMV
Contract
Cost

= $510
= 395
= 250
= 75

Expectation = $175

(395)
75
+ 1M
=($145)

Cost to produce
Resale price
82-706 damages
100% expectation

EFFECT:

(75)
+ 510
+ _Q
= $435

Cost to produce
Resale price
62 amagCs
248% of expectation

= $510
= 395
= 250
= 75

Contract loss = ($320)

#16 Resale
FMV
Cost
Contract

=$510 Contractloss=($175)
= 395
$0
=
= 250 Damages
= 75

EFFECT:

(250)
+ 510
+
0
= $260

EFFECT:

+

#12 FMV
Cost
Resale
Conact
EFFECT:

Damages

Damages

=

=

$0

$0

(395) Cost to produce
Resale price
+
0 62-706 damages
=($145) 45% of original loss
+ 250

Damages

=

Cost to produce
Resale price
42-706 damages
Net profit

$0
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#17 Resale = $510 Contract loss = ($145)
Cost
= 395
Contract = 250 Damages
= $0
FMV = 75

#21 Cost
FMV
Contract
Resale

= $510 Contract loss =($260)
= 395
= 250 Damages
= $175
= 75

EFFECT:

(395) Cost to produce
+ 510 Resale price
+ _0 82
amagCs
= $115 Net profit

EFFECT:

(510) Cost to produce
75 Resale price
+ 17
8276 am gcs
=($260) 100% expectation

= $510
= 395

Contract loss = ($320)

= 250

Damages

#22 Cost
FMV
Resale
Contract

= $510 Contract loss =($435)
= 395
= 250 Damages
= $0
= 75

EFFECT:

(510)
+ 250
+ __Q
=($260)

#18 Resale
Cost
FMV

Contract =

EFFECT:

=

+

$0

75

(395) Cost to produce
+ 510 Resale price
+

0

= $115

62-706 damages

Net profit

#19 Cost
= $510 Contract loss = ($115)
Contract = 395
FMV = 250 Damages
= $320
Resale = 75
EFFECT:

(510) Cost to produce
75 Resale price
+3M0
62-706 damagees
=($115) 100% expectation
+

#20 Cost
= $510
Contract= 395
Resale = 250
FMV = 75
EFFECT:

(510)
+ 250
+ 145
=($115)

Contract loss = ($115)
Damages

= $145

Cost to produce
Resale price
62-706 damages
100% expectation

Cost to produce
Resale price
42-706 damages
60% of original loss

#23 Cost
= $510 Contract loss =($260)
Resale = 395
Contract = 250 Damages
= $0
FMV
= 75
EFFECT:

(510) Cost to produce
+ 395 Resale price
+
Q
0
2-706 damags
1=($115) 44% of original loss

#24 Cost

= $510

Resale = 395
FMV
= 250
Contract = 75

EFFECT:

Contract loss =($435)
Damages

=

$0

(510) Cost to produce
+ 395 Resale price
+_0
2-7 d g
:=($115) 26% of original loss

UCC SECTION 2-708(2)
APPENDIX II: §2.708(1)

#1 Contract = $510

FMV
Resale

= 395
= 250

Cost

=

EFFECT:

Expectation = $435

Damages

=$115

75

(75)
+ 250
+ 115
= $290

#2 Contract = $510

FMV
Cost

= 395
= 250

Resale

=

#5 Contract = $510

Cost

=

FMV
Resale

= 250
= 75

Cost to produce
Resale price
42-708(l)damages
67% of expectation

EFFECT:

Expectation = $260

#6 Contract = $510
Cost
= 395
Resale = 250
FMV
= 75

Damages

=$115

75

Expectation = $115

395
Damages

= $260

(395) Cost to produce
+ 75 Resale price
+ $2
2-708(l1) damages
= ($60) Net loss

Expectation = $115

Damages

= $435

EFFECT:

(250)
+ 75
+ j11
= ($60)

Cost to purchase
Resaleprice
42-708() damages
Net loss

EFFECT:

(395)
+ 250
+ 435
= $290

#3 Contract
Resale
FMV
Cost

= $510
= 395
= 250
= 75

Expectation = $435

#7 FMV
Contract
Resale
Cost

= $510 Expectation = $320
= 395
= 250 Damages
= $0
= 75

EFFECT:

(75)
+ 395
+ 20
= $580

Cost to produce
Resale price
42-708(1) damages
133% of expectation

EFFECT:

(75)
+ 250
+ ._0
= $175

Cost to produce
Resale price
6270(lLdamage
55% of expectation

#4 Contract
Resale
Cost
FMV

= $510
= 395
= 250
= 75

Expectation = $260

#8 FMV

= $510

Expectation = $145

EFFECT:

(250) Cost to produce
+ 395 Resale price
+ 435
2-708(l1)damages
= $580 223% of expectation

Damages

= $260

Cost to produce
Resale price
42-708(l) damages
252% of expectation

Contract = 395
Damages

= $435

Cost
Resale

EFFECT:

=

$0

= 250
= 75

Damages

(250)
+ 75
+ .Q
=($175)

Cost to produce
Resale price
62-708(1) damages
Net loss
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= $510

Resale = 395
Contract = 250
= 75
Cost
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Expectation = $175
Damages

=
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$0

(75)
+ 395
+
0
= $320

Cost to produce
Resale price
42-708(l) damages
183% of expectation

EFFECT:

#10 FMV

= $510

Contract loss = ($175)

#14

EFFECT:

#11 FMV

Damages

=

$0

= $145

Net profit

= $510

Contract loss = ($145)

EFFECT:
+

Damages

=

$0

(395) Cost to produce
75 Resale price

+ _

#15

Resale
FMV
Contract
Cost

Cost
Resale

Contract loss = ($320)

= 395
= 250

Damages

Contract =
EFFECT:

=

$0

75

(395) Cost to produce
+ 250 Resale price
+

0

2-708(l) damages

=($175) 55% of original loss

= $145

Expectation = $145
Damages

= $320

(250)
+ 510
+320
= $580

Cost to produce
Resale price

=$510
= 395
= 250
= 75

Expectation = $175

62-708(l) damages

400% of expectation

Damages

=

$0

(75) Cost to produce
+ 510 Resale price
+ ___Q 62-708(l) damages
= $435 248% of expectation

#16 Resale
FMV
Cost
Contract

=$510
= 395
= 250
= 75

42-708(1ldamages

=$510

Damages

EFFECT:

=($320) 221% of original loss
#12 FMV

Expectation = $320

(75) Cost to produce
+ 510 Resale price
+ 4
42-708(l) damages
= $580
181% of expectation

Resale :=$510
Contract = 395
250
Cost
75
FMV

EFFECT:

(250) Cost to produce
+ 395 Resale price
+ __Q 62-708(l) damages

= 395
Cost
Contract = 250
Resale = 75

=$510

Contract = 395
= 250
FMV
=
75
Cost

EFFECT:

Resale = 395
Cost
= 250
Contract = 75

1992

EFFECT:

Contract loss=($175)
Damages

=

$0

(250) Cost to produce
Resaleprice

+ 510

+
0
= $260

2-708(l) damaaes
Net profit

UCC SECTION

#17 Resale = $510
= 395
Cost
Contract = 250
FMV = 75
EFFECT:

(395)
+ 510
+ M~
= $290

Contractloss = ($145)
Damages

=

$0

=$510
#21 Cost
FMV
= 395
Contract = 250
Resale

Cost to produce
Resale price
82-708(l) damages
Net profit

#18 Resale
Cost
FMV
Contract

= $510 Contract loss = ($320)
= 395
= $0
= 250 Damages
= 75

EFFECT:

(395)
+ 510
0
+
= $115

Cost to produce
Resale price
62-708(l)damages
Net profit

= $510 Contract loss = ($115)
#19 Cost
Contract = 395
= $145
FMV = 250 Damages
Resale = 75
EFFECT:

2-708(2)

(510) Cost to produce
75 Resale price
+ 145 82-708(l damages
=($290) 252% of original loss

EFFECT:

=$510

Contract loss = ($115)

Contract = 395

Resale = 250
FMV

EFFECT:

=

Damages

= $320

75

(510) Cost to produce
+ 250 Resale price
+ 32M 42-708(ldamag
= $60 Net profit

+

Damages

=

$0

75

(510) Cost to produce
75 Resale price

+ -_.0 62-7

l)dam ag

=($435) 167% of original loss
#22 Cost
FMV
Resale
Contract

= $510 Contract loss =($435)
= 395
= $0
= 250 Damages
= 75

EFFECT:

(510)
+ 250
+ _0
=($260)

Cost to produce
Resale price
42-708(1) damages
60% of original loss

#23 Cost
Resale
Contract
FMV

=$510
= 395
= 250
- 75

Contract loss =($260)

EFFECT:

(510) Cost to produce
+ 395 Resale price

+

#20 Cost

=

Contract loss =($260)

+

Damages

= $175

1M5 6270l) dme

= $60 $60 Net profit
#24 Cost
Resale
FMV
Contract

= $510 Contract loss =($435)
= 395
= $0
= 250 Damages
= 75

EFFECT:

(510)
+ 395
+ 0
=($115)

Cost to produce
Resale price
42-708l damaes
26% of original loss
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APPENDIX IIl: §2.708(2)

#1 Contract
FMV
Resale
Cost
EFFECT:

= $510
= 395
= 250
= 75

Expectation = $435
Damages

=185

(75) Cost to produce
250 Resale price
+ 185 62-7082) damages
= $360 83% of expectation

#5 Contract = $510 Expectation = $115
= 395
= 250
= 75

Damages

EFFECT:

(395)
+ 75
+ 40
=($280)

Cost to produce
Resale price
42-708(2) damages
Net loss

#6 Contract
Cost
Resale
FMV

= $510 Expectation = $115
= 395
= 250 Damages = $0
= 75

EFFECT:

(395)
+ 250
+
0
=(S145)

Cost to produce
Resale price
42-708(2) damages.
Net loss

#7 FMV
Contract
Resale
Cost

= $510
= 395
= 250
= 75

Expectation = $320

EFFECT:

(75)
+ 250
+ 70
= :$245

Cost to produce
Resale price
42-708(2) damages
77% of expectation

#8 FMV
Contract
Cost
Resale

= $510 Expectation = $145
= 395
= $70
= 250 Damages
= 75

EFFECT:

(250)
+ 75
0
+
=($105)

Cost
FMV
Resale

*+

#2 Contract
FMV
Cost
Resale

= $510
= 395
= 250
= 75

Expectation = $260

EFFECT:

(250)
+ 75
+ J18
= $10

Cost to purchase
Resale price
62-708(2) damages
4% of expectation

#3 Contract
Resale
FMV
Cost

= $510 Expectation = $435
= 395
= $40
= 250 Damages
= 75

EFFECT:

(75)
+ 395
+ 4Q
= $360

#4 Contract
Resale
Cost
FMV

= $510 Expectation = $260
= 395
= $0
= 250 Damages
= 75

EFFECT:

(250)
+ 395
0
+
= $145

Damages

= $185

Cost to produce
Resale price
42-708(2) damages
83% of expectation

Cost to produce
Resale price
42-708(2) damages
56% of expectation

Damages

=

$40

= $70

Cost to produce
Resale price
42-708(2) damages
Net loss

UCC SECTION

#9 FMV

= $510

Resale = 395
Contract = 250
Cost
= 75

Expectation = $175
Damages

=

$0

+ 395
+ -

82-70(2) damago

= $320

183% of expectation

= $510
= 395

Contract loss = ($175)

Resale
Cost

= 250

Damages

#10 FMV

Contract =
EFFECT:

#13 Resale

=

$0

75

(250) Cost to produce
Resale price
+ -- a 62-708(2) damags
= $145
Net profit

FMV

= 250

Cost

=

=$510

Cost
= 395
Contract = 250
75
Resale =

EFFECT:

Contract loss = ($145)
Damages

=

$0

=

$0

Cost to produce
Resale price
'6-82)_daag
136% of expectation

#14 Resale

= $510

Expectation = $145

Contract = 395
Cost
= 250
FMV
=
75

Damages

=

$0

EFFECT:

(250)
+ 510
+.__Q
= $260

#15 Resale
FMV

= $510 Expectation = $175
= 395

Contract = 250
Cost
= 75

Cost to produce
Resale price
6
179% of expectation

Damages

=

$0

(395) Cost to produce
75 Resale price
+ __0 i2-708(2).damag
=($320) 221% of original loss

EFFECT:

(75) Cost to produce
+ 510 Resale price
+
0 6272 ) arags
- $435
248% of expectation

= $510
= 395

#16 Resale
FMV

= $510
= 395

Resale = 250
Contract = 75

EFFECT:

Damages

75

(75)
+ 510
+ _
= $435

+

#12 FMV
Cost

Expectation = $320

EFFECT:

+ 395

#11 FMV

= $510

Contract = 395

(75) Cost to produce
Resale price

EFFECT:

2-708(2)

Contract loss = ($320)
Damages

=

$0

(395) Cost to produce
Resale price
+ _
42-708(2) damages
=($175) 55% of original loss
+ 250

Cost
= 250
Contract = 75

EFFECT:

(250)
+ 510
+
0
= $260

Contract 1oss=($175)
Damages

=

$0

Cost to produce
Resale price
62-708(2) damages
Net profit
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#17 Resale
Cost
Contract
FMV

= $510 Contract loss = ($145)
= 395
$0
= 250 Damages =
= 75

EFFECT:

(395)
+ 510
+ __
= $290

Cost to produce

#18 Resale
Cost
FMV
Contract

=$510
= 395
= 250
= 75

Contract loss = ($320)

EFFECT:

(395) Cost to produce
+ 510 Resale price

FMV
Resale

=

$0

Net profit
Contract loss = ($115)
=

$0

+

= 395

Resale = 250
Contract = 75

Damages

=

$0

(510) Cost to produce
Resale price

+

#20 Cost
Contract
Resale
FMV

= $510
= 395
= 250
= 75

Contract loss = ($115)

= $510
= 395
Contract = 250
= 75
FMV

#23 Cost

EFFECT:

(510)
+ 250
+
=($260)

Cost to produce
Resale price
62-708(2) damages
226% of original loss

Contract loss=($260)

Resale

Damages

=

$0

(510) Cost to produce
395 Resale price
0
42-708(2) damages
4
=($115) 44% of original loss
4

$510 Contract loss=($435)

#24 Cost
Resale

$0

.Q 62f70(2) amage

=($260) 60% of original loss

Resale price
+ -A 42-708(2) damages
=($435) 378% of original loss

=

Contract loss=($435)

= $510

FMV

75

Damages

(510) Cost to produce
75 Resale price
+ __D 62-708(2) damages
=($435) 167% of original loss

#22 Cost

EFFECT:

(510) Cost to produce

EFFECT:

Damages

+ 250

6 2-708(2) damages

Damages

Contract 1oss=($260)

+

EFFECT:

= $115

= 250
= 75

= S510
= 395

Contract = 250
Resale = 75

EFFECT:

+

#19 Cost
= $510
Contract= 395

#21 Cost
FMV

Resale price
42-708(2) damages
Net profit

Damages

1992

SPRING

DICKINSON LAW REVIEW

- 395

250 Damages

FMV
Contract =

EFFECT:

=

$0

75

(510) Cost to produce
+ 395 Resale price
+

0

42-708(2) damages

:=($115) 26% of original loss

