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COLBERG, INC. v. STATE: RIPARIAN LANDOWNER'S
RIGHT TO EMINENT DOMAIN RELIEF FOR
STATE IMPAIRMENT OF ACCESS TO A
NAVIGABLE WATERWAY
In Colberg, Inc. v. State,1 the California Supreme Court recently decided whether a riparian2 landowner is entitled to compensation when marine access from his shipyard to deep water is
impaired by a state highway bridge. The majority of a divided
court held that the shipyard owner was not entitled to compensation, despite the potential loss of eighty-one per cent of his business. Advancing the novel theory that California's powers with
respect to navigable waters were wider in scope than those of
the federal government, the court extended these powers to permit a non-navigational improvement without payment of compensation for injured property rights. The purpose of this Note is
to examine and evaluate the theory adopted by the Colberg
majority.3
Plaintiffs Colberg and Stephens Marine, Inc. owned and operated shipyards on the Upper Stockton Channel, a navigable
waterway leading to the Stockton Deep Water Channel, the San
Joaquin River, and eventually to the Pacific Ocean. The State of
California, as part of an interstate highway system, proposed to
build two parallel highway bridges across the Upper Stockton Channel a few hundred feet downstream from the plaintiffs' shipyards.
The twin bridges were to have a vertical clearance of forty-five feet.
Most of the ships utilizing plaintiffs' shipyards stood much higher
than forty-five feet above the waterline. Alleging that they would
lose as much as eighty-one per cent of their business, the plaintiffs
sought declaratory relief on the theory that the proposed impairment would constitute a taking of their private right of access to
deep waters. 4 The majority of the court, after admitting that the
I. 67 Cal. 2d 410, 432 P.2d 3, 62 Cal. Rptr. 401, cert. denied, 88 S. Ct.
1037 (1967).
2. The word "riparian" will be used coextensively with "littoral"
throughout this Note, as permitted by BLAcK's LAW DICTIONARY 1083 (4th
ed. 1951). "Riparian," however, referring to the bank of a river, is more

accurate in the context of this case than "littoral," which in its strict sense

refers to land along a sea or lake or along water not having a course. Id.
at 1490.
3. Criticism of the majority's opinion also appears in the dissenting
opinion, which is adopted from the lower court opinion: Colberg, Inc. v.
State, 246 Cal. App. 2d 864, 55 Cal. Rptr. 159 (1967).
4. A suit for declaratory relief was considered more appropriate than

suits for conventional condemnation or inverse condemnation damages

because of the additional time and cost which would result from the latter
courses of action. See Colberg, Inc. v. State, 246 Cal. App. 2d 864, 55 Cal.
Rptr., 159, 161 (1967).
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state may have interfered with a private right, said that this interference did not warrant compensation because of California's
superior powers over navigable waters. This rationale is open to
serious question, however, in light of comparable decisions and
the increasingly liberal interpretation of constitutional provisions
that a taking of private property for public use must be compensated.
Resort to treatise writers to determine whether the shipyard
owners should have been compensated proves generally unsatisfactory. Nichols, in his work on eminent domain law, says that it
is "generally conceded that if the legislature authorizes the construction of . . .a bridge, with or without a draw, across a stream,

upper riparian proprietors who are cut off from navigation to and
from the outside world have no redress."5 Farnham writes that "the
riparian owner has a right of access to the stream which cannot
be destroyed ... without making compensation

to the owner.

....M The apparent disagreement is reflected in the decisions of
the courts which have considered the issue. Indeed, the Supreme
Court of Florida has handed down four contradictory decisions on
the question whether a taking of a right of access is compensable;
compensation was awarded in two of the cases and denied in the
others.7 The best explanation the court could offer was that this
is "a field of law which is unusually dependent upon the facts and
circumstances of each case."" Hopefully a more definite approach
than the ad hoc method suggested by the Florida court can be
found.
RIGHT OF AcCESS AS A PRIVATE PROPERTY RIGHT

A better approach to the question whether injured riparian
owners should be compensated is to divide the question into several smaller ones. The first, and most elementary, is whether a
state recognizes a right of access as a private property right. If
it does not, compensation must be denied; only when there is a
taking of private property or private property rights will a state
grant compensation." Historically no common law jurisdiction rec5.
1963).

2 P.

NIcHOLS, EMINENT DOMAIN

§ 5.792(1), at 264 (rev. 3d ed.

6. 1 H. FARNHAM, WATERS AND WATER RIGHITS § 66, at 297 (1904).
7. Compensation granted in Webb v. Giddens, 82 So. 2d 743 (Fla.
1955) (filling in arm of lake); and Thiesen v. Gulf F. & A. Ry., 75 Fla. 28,
78 So. 491 (1917) (filling in of channel). Compensation denied in Moore v.
State Road Dep't, 171 So. 2d 25 (Fla. 1965) (construction of highway
bridge across channel); and Carmazi v. Bd. of County Comm'rs, 108 So. 2d
318 (Fla. 1959) (construction of dam on navigable stream). In the Moore
case, compensation was not sought, but the court said in dictum that even
if it were sought, it would have been denied.
8. Carmazi v. Bd. of County Comm'rs, 108 So. 2d 318, 323 (Fla. 1959);
Webb v. Giddens, 82 So. 2d 743, 745 (Fla. 1955).
9. The constitutions of twenty-six states, including California, require compensation for "damaging" as well as for "taking." See W. Stoe-
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ognized any private rights in public waters, but this view has
gradually been reversed. 10 Most states have by decision or statute recognized rights of access, thereby changing the common law
view. A 1952 Massachusetts case, U.S. Gypsum Co. v. Mystic River
Bridge Authority," is illustrative of this change. The plaintiff
was suing for damages resulting from the construction of a toll
bridge across the Mystic River. The court prefaced its holding by
stating that under the Massachusetts Constitution or at common
law, the plaintiff would not be entitled to compensation for the
impairment of navigation between his property and the sea. 1" The
court nevertheless awarded compensation on the basis of a special
was not limMassachusetts statute, explaining that the legislature
13
ited by constitutional and common law restrictions.
Whether by court decision or statute, nearly all states presently recognize rights of access as valuable property rights of
riparian owners.1 4 The Supreme Court first recognized these rights
in the oft-quoted case of Yates v. Milwaukee: 15 "[a right of access]
is property, and is valuable, and.

. .

it cannot be arbitrarily ...

de-

stroyed or impaired. It is a right of which, when once vested,
the owner can only be deprived in accordance with established
law, and if necessary that it be taken for the public good, upon
due compensation." 16
NARROW V. BROAD VIEW OF RIGHT

OF AccEss

Assuming a private right of access is recognized by a state,
the next question is how far the right extends. Does the landowner have a right of access only to the water immediately in
front of his property?-five yards away from his property?-a
mile away?- or farther? This inquiry is important because if it is
buck, Condemnation by Nuisance: The Airport Cases in Retrospect and
Prospect,71 DICK. L. REV. 207, 223 n.87 (1967).
10. 2 P. NiCHOLS, supra note 5, § 5.792 at 258. Writing in 1904, Farnham listed the states which, at that time, still denied riparian rights of

access: New Jersey, New York, Iowa, Washington, Mississippi, Massachusetts, Louisiana and Oregon. 1 H. FARNHAM, supra note 6, § 67 at 306.
11. 329 Mass. 130, 106 N.E.2d 677 (1952).
12. Id. at 135, 106 N.E.2d at 680.

13. Id. at 137, 106 N.E.2d at 681.
14. See 1 H. FARNHAM, supra note 6, § 66 at 297; 2 P. NiCHOLS, supra

note 5, § 5.792 at 259.
15. 77 U.S. (10 Wall.) 497 (1870).

16. Id. at 504. The same idea has been expressed in other ways. E.g.,
Padgett v. Flood Control Dist., 178 So. 2d 900, 904 (Fla. 1965) ("An owner
of land bounded by the high-water mark of navigable waters ordinarily
is vested with certain riparian rights. These include the right to an unob-

structed view of such waters and the right to unobstructed access to
them from his land which may not be taken by the state without payment of just compensation."); Northern Pac. Ry. v. S.E. Slade Lumber Co.,
61 Wash. 195, 200, 112 P. 240, 242 (1910) (a riparian owner "has a special
property right of access ... which cannot be taken, damaged, or destroyed without compensation.").
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decided that his right of access ends at a point five yards from his
land, the construction of a bridge six yards downstream would not
constitute a taking of a private property right. Indeed, most
courts have given such a narrow interpretation to "right of access,"
limiting it to the water immediately in front of the riparian land. 7
Courts using this narrow definition of right of access say
that once the riparian owner gets into navigable water in front of
his property, that is, when he attains the main stream of the
channel, his right is no longer private. It becomes a public righta "right of navigation"-and the state's interference with it, as
with any public right, is not compensable under eminent domain
laws. The New York Court of Claims, in Marine Air Ways, Inc. v.
State,18 explained the distinction:
Distinguished from the right of access is the right of
navigation, which is exclusively a public right. One is not
to be confused with the other ....

Where there is a law-

ful interference with navigation, a member of the public
has no right to compensation therefor, and the owner of
land abutting the water is not in a better position to claim
compensation so long as his right of access is not denied
him. 19
The facts in Marine Air Ways were similar to those in Colberg.
The plaintiff maintained a shipyard on a navigable waterway;
the state constructed a low-level highway bridge across the waterway about 200 feet north of plaintiff's property. The court held
that the plaintiff's right of access did not extend to the location of
the bridge. At that point on the waterway, only his noncompen20
sable public right of navigation was impaired.
The same rationale was employed by the Supreme Court of Ohio
17. See, e.g., Shirley v. Bishop, 67 Cal. 543, 545, 8 P. 82, 83 (1885)
("The littoral owner is entitled to access to navigable waters on the front
of which his land lies. . . ."); Marine Air Ways, Inc. v. State, 201 Misc. 349,
353, 104 N.Y.S.2d 964, 969 (Ct. Cl. 1951) (A riparian owner's right of access
is "only of access to the navigable part of the stream in front of its premises ..
"); Carmazi v. Bd. of County Comm'rs, 108 So. 2d 318, 322 (Fla.
1959) (A landowner is "guaranteed the right of ingress to and egress from
his property to the water adjacent thereto."); State ex tel. Anderson v.
Preston, 2 Ohio App. 2d 244, 252, 207 N.E.2d 664, 699 (1963), aff'd sub
nom. State ex rel. Andersons v. Masheter, 1 Ohio St. 2d 11, 203 N.E.2d 325
(1964) ("The right of access to public waters is limited to access to the
channel in front of the upland to which the right is appurtenant."); State
v. Cleveland & P.R. Co., 94 Ohio St. 61, 77, 113 N.E. 677, 681 (1916) ("The
littoral owner is entitled to access to navigable water on the front of which
his land lies..
"); 26 AM. Jun. 2d Eminent Domain § 193 (1966):
[T]he right of access extends only to the channel of the watercourse, and the State may authorize the construction of a dam or a
bridge across a navigable watercourse without compensation to riparian proprietors further up the stream.
18. 201 Misc. 349, 104 N.Y.S.2d 964 (Ct. Cl. 1951).
19. Id. at 350-51, 104 N.Y.S.2d at 967.
20. Accord, Miller v. City of New York, 109 U.S. 385 (1883) (involving
proposed construction of a bridge with 135-foot clearance).
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in State ex rel. Andersons v. Masheter.21 The state constructed a
highway bridge with a forty-five foot clearance across the Maumee
River. The Andersons, who operated grain elevators and a marine
terminal about a mile upstream from the bridge site, contended
that the clearance was insufficient for passage of most ships to
and from their property. In denying relief, the court said:
Every riparian owner has the right of ingress and
egress between his land and the water. In addition, as a
member of the public, he has the right to travel on navigable streams. It is important to distinguish these rights. The
right to go from his land to the river and from the river
to his land is a private property right of the riparian owner. Navigation on public waters is exclusively a public
to the use of the waright. Everyone has an equal right
22
ter for travel and transportation.
21.

1 Ohio St. 2d 11, 203 N.E.2d 325 (1964).

22. Id. at 13, 203 N.E.2d at 327; accord, Blanc v. Klumpke, 29 Cal. 156,
159 (1865) ("If the obstructions only affect the plaintiff in common with
the public at large, although in a greater degree, the plaintiff cannot

have his private action."); Moore v. State Road Dep't, 171 So. 2d 25 (Fla..
1965) (where riparian owner claimed that ships for which his property
was designed could not pass under a state-constructed bridge):
The point at which the rights of the riparian owner end and the
public rights of navigation begin is not always easy to determine,
but it is the controlling factor in cases of this kind. The public
right of navigation at a particular point may be restricted by a
bridge or a dam having a greater public value without invading
the property rights of any citizen although the result may be
substantial business loss to persons previously exercising the public
right to use the waterway ....

The inability of seagoing vessels

to navigate the channel to a point in front of plaintiff's property

resulting from the new bridge is an impairment of the public right
of navigation which plaintiffs will suffer along with others. Their
loss, if any, will be damnum absque injuria.

Id. at 28; Carmazi v. Bd. of County Comm'rs, 108 So. 2d 318 (Fla. 1959):

[A] right of navigation is a right common to the public in general.

Riparian owners acquire no additional rights to navigation other
than those shared concurrently with the public ....

In the instant

case, the appellants are complaining of the fact that once access is

had to the water adjacent to their property, they cannot navigate
to Biscayne Bay. This amounts to a deprivation of a right of
navigation which will affect the public as a whole. The eminent

domain statutes protect only private rights; not rights which accrue
to the public as a whole.
Id. at 322-23; Frost v. Washington County Ry., 96 Me. 76, 51 A. 806 (1902):
The only right of the plaintiff interfered with by the defendant
company was his right of navigation by water in and out of the
cove through the channel. This right of the plaintiff, however,
was not his private property, nor even his private right ....

The

right was the right of the public....
Id. at 85, 51 A. at 807; Davidson v. Boston & Me. R.R., 3 Cush. 91, 106 (1849)
("The erection of a bridge, with or without a draw, by the authority of the
Legislature, is the regulation of a public right, and not the deprivation of
any private right, which can be ground for damages."); Milwaukee W. Fuel
Co. v. Milwaukee, 152 Wis. 247, 258, 139 N.W. 540, 542 (1913) ("No matter
how long plaintiff had used the channel, it could not acquire any prescriptive or other right in its continued use. It was only exercising a
").
public right to use navigable waters ..
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The courts which narrowly interpret right of access probably do
so because of a "floodgates" argument. They apparently fear that
compensation for an obstruction one hundred feet downstream from
a riparian owner's property would necessitate compensation for obstructions any distance away.
It would seem that relator is claiming not merely a right
of access to navigable waters, but a right of access to the
outside world. If established as a principle of eminent domain, a bridge in Louisiana would logically subject that
state to claims by
23 all owners on the Mississippi and its
many tributaries.
raWhile the Colberg majority did not categorically reject the
2 4 It
tionale of these courts, neither did it accept their reasoning.
carefully remained uncommitted on this point 25 and refused compensation on other grounds. The court gave no reason for sidestepping the narrow scope-of-access approach, but at least three
reasons can be suggested. First, the majority may have felt that
the floodgates argument for interpreting right of access so narrowly was unjustified; it certainly does not follow that a court
allowing compensation for an obstruction one hundred feet downstream from one's property is compelled to give compensation for
obstructions miles away.26 Furthermore, no evidence in the Colberg case indicated that any other riparian owners would have been
injured by construction of the bridge-at least not to the plaintiffs'
extent.
Secondly, the court may have thought that adoption of the
traditional approach would leave riparian owners vulnerable to
infringements by private parties as well as the state. It could
logically be argued that a riparian owner with no compensable
property right against the state does not have one against private parties either. The majority apparently did not want to extend immunity to private interferences:
The rationale we do adopt leaves open the question
whether, as against private persons, a riparian owner's
right of access connotes a right of some scope to move
of navigable water once the chanfreely upon the surface
27
nel has been attained.

23. State ex rel. Anderson v. Preston, 2 Ohio App. 244, 252-53, 207
N.E.2d 664, 669 (1963).
24. Colberg, Inc. v. State, 67 Cal. 2d 410, 432 P.2d 3, 12, 62 Cal. Rptr.
401, 410 n.15 (1967) ("We do not adopt this rationale in the instant case.").
25. "We deem it unnecessary to decide this question ... ." Id. at 432
P.2d at 8, 62 Cal. Rptr. at 406.
26. Cf. Bacich v. Bd. of Control, 23 Cal. 2d 343, 144 P.2d 818 (1943)
(particularly the concurring opinion of Edmonds, J., stating the rule in
land-access cases). See also suggested analogy between land and water
access cases in text accompanying notes 33-36 infra.
27. Colberg, Inc. v. State, 67 Cal. 2d 410, 432 P.2d 3, 12, 62 Cal. Rptr.
401, 410 n.15 (1967) (emphasis in original).
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Finally, the majority may have felt that a narrow interpretation of right of access would be irreconcilable with statements
hailing the value of this right.28 As the Florida court said in Webb
v. Giddens,29 a right of access "would be virtually meaningless unless [the property-owner] were allowed access to the main body of
the lake. . . . [T]he rights of appellee should not be so restrictively
interpreted. '30 Limitation of the scope of the right to the water
immediately in front of the Colberg plaintiffs' properties would be
tantamount to no private right of access at all. They would be
able to launch ships, but the ships would be able to go nowhere. 31
To be of any value, plaintiffs' right of access must extend at least
Stockton inlet opens into the Stockto the point where the Upper
32
ton Deep Water Channel.
Support for a broader interpretation of "right of access" can
be obtained from land-access cases. A property owner on a public
street has private rights of access to the next intersecting street
on either side of him; if a state builds a highway which cuts off
access to either intersecting street, thereby creating a cul-de-sac,
28.

See text accompanying notes 11-16 supra.

29. 82 So. 2d 743 (Fla. 1955).
30. Id. at 745. See also statement in San Francisco Say. Union v.
R.G.R. Petroleum &Mining Co., 144 Cal. 134, 77 P. 823 (1904):
The plaintiff has the right to free access from his land to the
ocean.

The obstruction of this right is a damage different in

kind from that suffered by the general public, and in such case, a

private person may maintain his action.
Id. at 139, 77 P. at 825; Northern Pac. Ry. v. S.E. Slade Lumber Co., 61
Wash. 195, 112 P. 240 (1910) (court specifically rejected the contention that
no owner of riparian land could have a private right of access to deep water
and that such impairment of access was damnum absque injuria).
31. This rationale is suggested in Reply Brief for Appellant Colberg
at 3, Colberg, Inc. v. State, 67 Cal. 2d 410, 432 P.2d 3, 62 Cal. Rptr. 401
(1967).
32. The plaintiffs' shipyards are near the end of the inlet, which is
about one mile from the Deep Water Channel; the proposed construction
was to be 100 feet downstream from plaintiffs at its nearest point and
700 feet downstream at its farthest point.
33. See Bacich v. Bd. of Control, 23 Cal. 2d 343, 144 P.2d 818 (1943):
Whether or not such impairment is compensable must depend upon
the character and extent of his easement of access. Does it extend
to a right to pass to the next intersecting street? . . .

Practically

all authorities hold, and we believe correctly, that no recovery
may be had where the obstruction is beyond the next intersecting street ....

Many authorities have either declared or intimated

that the creation of a cul-de-sac, that is, the blocking of access to
the next intersecting street in one direction is compensable, although the access still exists in the opposite direction to an intersecting street. In other words, the easement is of that extent.
(Citations omitted).
Id. at 352-53, 144 P.2d at 824; Beckham v. State, 64 Cal. App. 2d 696, 149
P.2d 296 (1944) (dictum). See also Rose v. State, 19 Cal. 2d 713, 123 P.2d
505 (1942) (right of access extends as far as is reasonably necessary);
2 P. NIcHOLS, supra note 5, § 6.443; Note, California and the Right of
Access: The Dilemma Over Compensation, 38 So. CAL. L. REV. 689-98 (1965).
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compensation must be granted.3 3 The Colberg dissent equated
navigable waterways with public highways and proposed application of the land-access standard to water-access cases:
Navigable waterways are channels of movement no less
than streets and highways ....

There is no difference

in principle or policy between land and sea access which
affirms an easement of access by land and denies it by
water. If a public project obstructs the owner's access to
hurt whether the barrier
the outside world, he is equally
34
blocks him by land or by sea.
In Colberg, application of this standard would have given the plaintiffs a right of access to the next intersecting body of water-the
Stockton Deep Water Channel.
Suggestion of a land-water analogy placed the Colberg majority in a dilemma: acceptance of the analogy would have required that compensation be granted; rejection of the analogy would
have raised the inference that a right of access on land is broader
than a right of access on water. To have chosen the latter "horn"
of the dilemma meant endorsement of a narrow definition of right
of access in water cases. The court apparently did not want
either of these results. To escape this dilemma, the majority
distinguished the land and water cases on a basis other than the
scope of right of access. Relying on a very old eminent domain
concept, the majority said that highways were created for the
purpose of serving land abutting them, whereas navigable waterways existed for the purpose of serving public traffic.3 5 Since
the purposes were different, the majority contended, different principles of law could apply.3 6 But clearly old concepts must give way
to new circumstances. Modern highways are obviously built
just as much for the purpose of serving public traffic as for serving
adjacent land. Consequently, the majority's basis of distinction
is at best questionable and the argument for an analogy between
land and water access cases remains uncontradicted.

34. Colberg, Inc. v. State, 67 Cal. 2d 410, 432 P.2d 3, 17, 62 Cal.
Rptr. 401, 415 (1967) (dissenting opinion); see People v .Gold Run Ditch,
66 Cal. 138, 147, 4 P. 1152, 1153 (1884) ("Great water highways belong

to the same class of public rights and are governed by the same general

rules applicable to highways on land."); Thayer v. New Bedford R.R.,
125 Mass. 252 (1878); State ex rel. Andersons v. Masheter, 1 Ohio St. 2d 11,
203 N.E.2d 325 (1964) (dissenting opinion); Hickok v. Hine, 23 Ohio St. 523
(1872); Hogg v. Zanesville Canal & Mfg. Co., 5 Ohio St. 410 (1832); Milwaukee W. Fuel Co. v. Milwaukee, 152 Wis. 247, 139 N.W. 540 (1913).
35. To support this proposition, the majority's only citation was to a
footnote in a law review article having nothing to do with navigable
waters. See Note, California and the Right of Access: The Dilemma Over
Compensation,38 So. CAL. L. REv. 689, 690 n.9 (1965).
36. Colberg, Inc. v. State, 67 Cal. 2d 410, 432 P.2d 3, 13, 62 Cal. Rptr.
401, 411 (1967).

NOTES

Winter 1968]

RIGHT TO USE PROPERTY

In addition to a private right of access to deep waters, the
plaintiffs in Colberg may have owned still another property righta right to use their properties as shipyards. This right to use
property for a legitimate business purpose was discussed in the
dissenting opinion in State ex rel. Andersons v. Masheter:87
"The property right . . .exists by virtue of the use of the land in

connection with the river, prior to the creation of the obstruction. .. ."8

The opinion cited the early Ohio case Hickok v.

Hine,3 which was factually similar to Colberg. Plaintiff Hine operated a warehouse and landing-place on the Grand River about
two and one-half miles from where the river emptied into Lake
Erie. The state had authorized construction of a highway bridge
which would have destroyed the plaintiff's access to Lake Erie.
The Ohio Supreme Court, relying on a "use of land" theory, affirmed an injunction against the bridge's construction:
The obstruction of the navigation of the river at the
point contemplated would work a special damage to the
plaintiff below. For it appears that he is the owner of lands
on the navigable part of the river above the proposed
bridge, and that there were upon his premises a landing and
a warehouse, which were more or less profitably used in
connection with the navigation of the river when it was not
obstructed. This was a use of the river at that place, to
which he was entitled above that enjoyed by the public;
for the public right was that of an easement merely in the
waters of the river for the purposes of navigation.
The value of this private use . . . nevertheless, what-

ever such value may be, the right remains as the private
property of the owner of the land, and the destruction of
navigation to that point would render this right valueless.
40

Other courts have recognized the right of a landowner to use his
property in the manner for which it is peculiarly suited.41 The
37.
38.

1 Ohio St. 2d 11, 203 N.E.2d 325 (1964).
Id. at 17, 203 N.E.2d at 331 (dissenting opinion).

39.

23 Ohio St. 523 (1872).

40. Id. at 528-29. Interpreting the Hickok opinion, the Andersons dissent said the case clearly set forth the principles that:
(1) Property owners on navigable rivers may develop a "private
use" of the river; (2) use of land for a legitimate purpose in
connection with the navigation of the river establishes a"private
use"; (3) a "private use" of the river is a property right which
belongs to the landowner; (4) this property right is distinct from
and superior to the public right of an easement in the waters of the
river for purposes of navigation; and (5) this property right possesses value which depends upon the extent of commerce carried
on.

State ex rel. Andersons v. Masheter, 1 Ohio St. 2d 11, 17, 203 N.E.2d 325,

329 (1964) (dissent).
41. See, e.g., United States v. Kansas City Life Ins. Co., 339 U.S. 799

DICKINSON LAW REVIEW

[Vol. 72

Pennsylvania Supreme Court, in another case similar to Colberg,
held that a riparian owner had a private right to erect wharves and
buildings on the banks of a river and that interference with that
42
right by a governmental bridge construction was compensable.
The Colberg plaintiffs had been using their properties exclusively
as shipyards for more than sixty years; that the land could be
converted conveniently to any other use is doubtful. 43 Under
these circumstances, the court would probably have been justified in finding a private right of use in the plaintiffs, the taking of
which would be compensable.
CONSTITUTIONAL QUESTIONS

Even though a private property right exists in the landowner,
whether a right of access or a right to use land, it is still necessary
to prove a state's liability for the landowner's injuries. Under the
fifth amendment of the Constitution a state is liable for damages
only when private property is "taken" for a public use.4 4 Under
(1950) (protecting right to use property as farm land); United States v.
Gerlach Live Stock Co., 339 U.S. 725 (1950) (protecting right to use property as grasslands); Eyherabride v. United States, 345 F.2d 565 (Ct. Cl.
1965) (right to use land surrounded by Naval gunnery range); United
States v. Certain Parcels of Land, 252 F. Supp. 319 (W.D. Mich. 1966)
(right to use property for parking lot); Central Eureka Mining Co. v.
United States, 138 F. Supp. 281 (Ct. Cl. 1956), rev'd on other grounds,
357 U.S. 155 (1958) (recognizing right to mine gold); United States v. Finn,
127 F. Supp. 158 (S.D. Cal. 1954) (right to possess and use war surplus
plane); Coates v. United States, 93 F. Supp. 637 (Ct. Cl. 1950) (right to use
land for farming); Granone v. Los Angeles, 231 Cal. App. 2d 675, 42 Cal.
Rptr. 34 (1965) (right to use land for farming); Bernstein v. Bush, 29 Cal.
2d 773, 177 P.2d 913 (1947) (right to use property for drilling of oil and
gas wells); United States v. Birmingham Ferry Co., 79 F. Supp. 569 (W.D.
Ky. 1948) (right to conduct ferry franchise protected). See also Pumpelly
v. Green Bay Co., 80 U.S. (13 Wall.) 166 (1871): "[T]here may be such
serious interruption to the common and necessary use of property as will
be equivalent to a taking, within the meaning of the Constitution." Id.
at 171; Leavell v. United States, 234 F. Supp. 734 (E.D. S.C. 1964); Societe
Contonniere Du Tonkin v. United States, 171 F. Supp. 951 (Ct. Cl. 1959)
("the substantial interference with the owner's use of the property is sufficient for a taking"); Hilltop Properties, Inc. v. State, 233 Cal. App. 2d 349,
43 Cal. Rptr. 605 (1965) (undue restriction on use of property is as much a
"taking" for constitutional purposes as an appropriation or destruction);
Andress v. Zoning Bd. of Adjustment, 410 Pa. 77, 188 A.2d 709 (1963)
("Our state and federal constitutions ordain, protect and guarantee the
ownership and use of private property.").
See generally J. Sackman,
The Right to Condemn, 29 ALBANY L. REv. 177 (1965): "Any limitation
on the free use and enjoyment of property constitutes a taking of property
within the meaning of the constitutional provision." Id. at 184.
42. In re Construction of Walnut St. Bridge, 191 Pa. 153, reported sub
nom. Gumbes v. Philadelphia, 43 A. 88 (Pa. 1899).
43. Brief for Appellant Colberg at 2-5, Brief for Appellant Stephens
Marine at 2-4, Colberg, Inc. v. State, 67 Cal. 2d 410, 432 P.2d 3, 62 Cal. Rptr.
401 (1967).
44. U.S. CONST. amend. V: "nor shall private property be taken for
public use without just compensation."
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the California constitution, the state is liable when
private prop45
erty is either "taken" or "damaged" for a public use.
Exactly what constitutes a "taking" is difficult to define because of the confusing and contradictory decisions on the question and the evolutionary nature of eminent domain law. 4

Courts

dealing with similar fact patterns are apt to find a taking in one
case but not in another.47 Perhaps a "taking" can be best described as a conclusion of law depending more upon a court's
discretion than any definite tests.
One suggested test of liability 48 is based upon remoteness of

the injuries. If a landowner's injuries are direct, compensation is
granted; if the injuries are consequential, it is denied. But the
words "direct" and "consequential" have been so variously defined that this "test" has also become a disguise 49for ad hoc discretion instead of an objective standard for liability.
States which have added the word "damaging" to the eminent
domain provisions in their constitutions, as has California, have
done so with an intent to provide compensation for damages
which had previously been regarded as consequential. 50 Therefore, even if the plaintiffs' injuries in Colberg were
regarded as
"consequential," they would have been compensable.5 1
A second method of determining a state's liability has been to
require an actual physical invasion of land. Anything less, such
as an interference with property rights, is not compensable. 52 In
45. CAL. CONST. art. 1, § 14.
46. See generally 2 P. NICHOLS, supra note 5, § 6.1-6.38; W. Stoebuck,
Condemnation by Nuisance: The Airport Cases in Retrospect and Prospect,
71 DICK. L. REV. 207, 217-27 (1967).
47. See, e.g., cases involving property interferences resulting from
governmental projects in navigable waters: Compare Greenleaf Lumber
Co. v. Garrison, 237 U.S. 251 (1915) (where injuries from widening of
stream were held to be a taking) with Gallerani v. United States, 41 F.
Supp. 293 (D. Mass. 1941) (where injuries from enlarging and improving a
canal were not a taking).
Compare Granone v. Los Angeles, 231 Cal.
App. 2d 675, 42 Cal. Rptr. 34 (1965) (where county flood control district's
flooding of farmland was deemed to be a taking) with Lamb v. Reclamation Dist. No. 108, 73 Cal. 125, 14 P. 625 (1887) (where a flooding of
land by an overflowing levee was held not to be a taking). Compare
Miramar Co. v. Santa Barbara, 23 Cal. 2d 170, 143 P.2d 1 (1943) .(where a
stoppage of sand flow onto land was -deemed not a taking) with Coats v.
United States, 93 F. Supp. 637 (Ct. Cl. 1950) (where a deposit of sand was
regarded as a taking).
48. See J. Sackman, The Right to Condemn, 29 ALBANY L. REV. 177,
183 (1965) (factor of a taking involves question of liability).
49. See 2 P. NICHOLS, supra note 5, § 6.4432 at 503.
50. Id. § 6.4432(2), at 508 n.9.
51. The majority opinion in Colberg does not argue strongly that the
plaintiffs' injuries were only consequential; the dissent, nevertheless, strenuously argues that the plaintiffs' injuries were direct. See Colberg, Inc. v.
State, 67 Cal. 2d 410, 432 P.2d 3, 15-17, 62 Cal. Rptr. 401, 413-15 (1967)
(dissenting opinion).
52. See 2 P. NICHOLS, supra note 5, § 6.2; J. Sackman, The Right to
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keeping with the modern trend in eminent domain cases, however,
this distinction has become obsolete. Practically all courts and
commentators agree that property rights are as important and
valuable as property itself; an invasion or destruction of a property
right is just as compensable as an actual physical encroachment.5 3
Yet, in the face of this overwhelming authority, the Colberg
majority used the outmoded "physical versus nonphysical" test for
determining liability. They frankly admitted that if there had been
some physical encroachment upon the plaintiffs' land, rather than
an interference with a property right, compensation would have
been granted.54 This admission severely weakens the majority's
position. As previously noted, no logical justification exists for
granting compensation for a physical interference and denying it
for a nonphysical one. Furthermore, California's constitutional
provision for both "taking" and "damaging" of property leaves
even less room for using the old "physical-nonphysical" approach:
"[t] he general effect of having 'damaging' language in a state constitution has been to make it easier for the courts to allow compensation for nonphysical interferences." 55
A third basis for liability is to require a complete destruction
or appropriation of property by the government. 6 The Ohio SuCondemn, 29 ALBANY L. REV. 177, 183 (1954); W. Stoebuck, Condemnation
by Nuisance: The Airport Cases in Retrospect and Prospect, 71 DICK. L.
REV. 207, 217-24 (1967).
53. See text accompanying notes 11-16 supra. See also United States

v. General Motors Corp., 323 U.S. 373 (1944); Pumpelly v. Green Bay Co.,
80 U.S. (13 Wall.) 166 (1871); Central Eureka Mining Co. v. United States,
138 F. Supp. 281 (Ct. Cl. 1956); United States v. Finn, 127 F. Supp. 158 (S.D.
Cal. 1954); People v. Riccardi, 23 Cal. 2d 390, 144 P.2d 799 (1944) (land
access case) :
[T]his right of ingress and egress attaches to the lot and isa right

of property as fully as is the lot itself and any act by which that
easement is destroyed or substantially impaired for the benefit of
the public, is a damage to the lot itself, within the meaning of the
constitutional provision under which the owner is entitled to

compensation.
Id. at 397, 44 P.2d at 803; 2 P. NiCHoLs, supra note 5, § 6.3 at 407-09; J.
Sackman, supra note 52, at 183-84; W. Stoebuck, supra note 52, at 209-17.

54.

Colberg, Inc. v. State, 67 Cal. 2d 410, 432 P.2d 3, 13, 62 Cal. Rptr.

401, 411 (1967).
55. W. Stoebuck, Condemnation by Nuisance: The Airport Cases in
Retrospect and Prospect, 71 DICK. L. REv. 207, 223 (1967). See also Note,
California and the Right of Access: The Dilemma Over Compensation, 38
So. CAL. L. Rsv. 689 (1965):
Requiring an actual severance of the "property" does not realistically take into account the deprivation which may be suffered by
one whose land is physically untouched. One of the main reasons
that caused many states to add the words "or damaged" to their
constitutions was the recognition of this potential deprivation.
Id. at 696.
56. See, e.g., United States v. General Motors Corp., 323 U.S. 373
(1944):
In its primary meaning, the term "taken" would seem to signify

something more than destruction, for it might well be claimed
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preme Court applied this test in the factually comparable case of
State ex rel. Andersons v. Masheter,5 7 and concluded that the plaintiff's right of access was not "taken" by the state. The Ohio court,
however, was interpreting a constitution which did not require
compensation for the mere "damaging" of private property.58 Had
the court been interpreting a constitution like California's, which
requires compensation for either a "taking" or "damaging," the
Ohio court presumably would have granted compensation. 59 The
Pennsylvania Supreme Court, in the Walnut Street Bridge6" case,
considered facts similar to Colberg under a constitution as liberal
as California's and awarded compensation. 8 1 If the reasoning of
the Ohio and Pennsylvania supreme courts is accepted, the court's
conclusion in Colberg must be rejected.
THEORY OF PARAMOUNT NAVIGATIONAL PowER

Even if a state is interfering with a private property right,
the question remains whether the state is relieved from liability
because of its special power over its navigable waters. Most courts
recognize that the states and the federal government have special
62
powers over navigable waters which are superior to private rights.
If a state acts within the scope of these special powers, no resulting injuries are compensable.
The source of these special powers has been variously explained: (1) a state holds all its navigable waters as trustee for
the public and riparian owners take their property subject to the
state's trust powers; 6 (2) a state absolutely owns its navigable
that one does not take what he destroys. But the construction
of the phrase has not been so narrow. The courts have held
that the deprivation of the former owner rather than the accretion of a right or interest to the sovereign constitutes the taking.
Governmental action short of acquisition of title or occupancy has
been held, if its effects are so complete as to deprive the owner of
all or most of his interest in the subject matter, to amount to a
taking.
Id. at 378.
57. 1 Ohio St. 2d 11, 203 N.E.2d 325 (1964). See text accompanying
note 21 supra for brief account of facts in the Andersons case.
58. Omo CONsT. art. I, § 19 (requiring compensation only for a "taking" of property).
59. State ex rel. Andersons v. Masheter, 1 Ohio St. 2d 11, 13-14,
203 N.E.2d 325, 327-28 (1964) (by implication).
60. In re Construction of Walnut St. Bridge, 191 Pa. 153, reported sub.
nom. Gumbes v. Philadelphia, 43 A. 88 (Pa. 1899).
61. See text accompanying note 42 supra for brief account of the facts
in Walnut St. Bridge case; PA. CONST. art. 16, § 8 provides: "compensation
shall be made for property taken, injured or destroyed ......
62. See generally 1 H. FARNHAM, WATERS AND WATER RIGHTS § 79
(1904); 2 P. NICHOLS, EMINENT DOMAIN § 5.7914(1) (rev. 3d ed. 1963)
and cases cited therein.
63. See, e.g., Henry Dalton & Sons v. Oakland, 168 Cal. 463, 143 P. 721
(1914); Hilt v. Weber, 252 Mich. 198, 233 N.W. 159 (1930); 2 P. NIcHOLS,
supra note 62, § 5.7912 at 235.
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waters and merely grants riparian owners privileges or licenses
which can be revoked; 64 (3) a state, though neither holding in
trust nor owning its navigable waters outright, has an easement in
them which must be respected by riparian land owners; 65 (4) a
state's special navigational power is a derivative of its commerce
powers, 66 or is a "police power. 6'

7

Regardless of the reason, courts

have almost universally held that in the area of navigable waters,
exceptions are made to the requirement that just compensation be
made for a public interference with private property.
Even more important than the source of the state's special
power is its scope. Almost without exception, courts have held
that the states' special powers are limited to acts done toward the
improvement or control of navigation.68 The rule as usually stated
is that a state must act "in aid of navigation" or "in furtherance
of navigation"; otherwise compensation must be awarded.69 Most
64. See, e.g., Michaelson v. Silver Beach Impr. Ass'n, 342 Mass. 251,
173 N.E.2d 273 (1960); Crary v. State Highway Comm'n, 219 Miss.
284, 68 So. 2d 468 (1953).
65. See, e.g., 2 P. NICHOLS, supra note 62, § 5.7914(1).
66. See, e.g., United States v. Kansas City Life Ins. Co., 339 U.S. 779
(1949); 2 P NICHOLS, supra note 62, § 5.797 at 306.
67. See note 98 infra; 2 P. NICHOLS, supra note 62, § 5.79(1) at 224.
68. See, e.g., Kaukauna Water Power Co. v. Green Bay & M. Canal
Co., 142 U.S. 254 (1891); Holyoke Water Power Co. v. Conn. River Co., 52
Conn. 570 (1884); Home for Aged Women v. Comm., 202 Mass. 422, 89
N.E. 124 (1909); Slingerland v. International Contracting Co., 169 N.Y.
60, 61 N.E. 995 (1901); Black River Impr. Co. v. La Crosse Bloom & Transp.
Co., 54 Wis. 659 (1882). See also 1 H. FARNHAM, supra note 62, § 77;
2 P. NICHOLS, supra note 62, § 5.7914(1).
69. See Natcher v. Bowling Green, 264 Ky. 584, 95 S.W.2d 255 (1936):
If the sovereign in the exercise of its power improves the stream
for purposes of navigation, the individual's rights of property
recede before the paramount power of improvement and development.
Id. at 586, 95 S.W.2d at 257; Michaelson v. Silver Beach Impr. Ass'n, 342
Mass. 251, 173 N.E.2d 273 (1961):
[T]he only specific powers which have been expressly recognized
as exercisable without compensation to private parties are those to
regulate and improve navigation and the fisheries.
Id. at 256, 173 N.E.2d at 277 (emphasis added); Sage v. New York, 154
N.Y. 61, 47 N.E. 1096 (1897):
[T]here is reserved by implication the right to so improve the
waterfront as to aid navigation for the benefit of the general
public, without compensation to the riparian owner.
Id. at 79-80, 47 N.E. at 1101; Marine Air Ways, Inc. v. State, 201 Misc. 349,
104 N.Y.S.2d 964 (Ct. Cl. 1951):
[T]he riparian owner's advantage from contiguity to public waters
is . . . subject to the paramount right of the federal or state gov-

ernment to improve the waterway for the benefit of navigation.
Id. at 350, 104 N.Y.S.2d at 967 (emphasis added); State ex rel. Andersons
v. Masheter, 1 Ohio St. 2d 11, 203 N.E.2d 325 (1964):
Where a state makes an improvement for a purpose other than
the improvement of navigation, which destroys riparian rights, the

owners of such rights are entitled to compensation for the loss

they have suffered.

Id. at 13, 203 N.E.2d at 327; State ex rel. Anderson v. Preston, 2 Ohio App.
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courts have strictly interpreted these phrases, 70 insisting that a
state or federal project must have "a substantial and reasonable
relation to the improvement of navigation" before riparian landowners can be deprived of compensation.7 1 The mere labeling of a
project as being "in aid of navigation" is not sufficient to exempt
the government from compensation. 2 Neither is it enough for
the project to aid navigation only incidentally; the improvement of
must be the primary purpose of the government pronavigation
73
ject.
2d 244, 207 N.E.2d 664 (1963):
Public improvements in aid of navigation [must be] carefully distinguish [ed from] those which are not in aid of navigation. While
there might be a broader statutory right, the constitutional right
to compensation ...

applies only to nonnavigational improve-

ments.
Id. at 249, 207 N.E.2d at 667; Oliver v. Richmond, 165 Va. 538, 178 S.E. 48
(1935):
[A] state may construct works in aid of navigation .

..

which

wholly cut off access from the riparian land to the water, without
incurring any obligation to make compensation.
Id. at 543, 178 S.E. at 49 (emphasis added); Green Bay & M. Canal Co. v.
Kaukauna Water Power Co., 90 Wis. 370, 61 N. W. 1121 (1895):
[T]he riparian rights of the lower owners of land upon the bank
of the stream are property such as cannot be taken by the state
even for a public use-except in aid of navigation-without compensation to the owner....
Id. at 388, 61 N.W. at 1124 (emphasis added); Annot., 18 A.L.R. 403 (1922)
for general rule:
The authorities directly, or, at least, by the language of the opinions, support the view that the doctrine which permits the public to improve a navigable stream without compensation to riparian owners injuriously affected,-in other words, the doctrine which
subjects such riparian owners to the paramount right of the government in this regard,-does not extend to improvements for other
purposes.
Id. at 405.
70. See, e.g., Conger v. Pierce County, 116 Wash. 27, 198 P. 377 (1921)
(where straightening, deepening and otherwise improving a navigable
stream were held to be acts done for the protection of the county's roads
and bridges rather than for the improvement to navigation; compensation
granted). See also Pumpelly v. Green Bay Co., 80 U.S. (13 Wall.) 166
(1871) (dam held not within navigational power).
71. See Michaelson v. Silver Beach Impr. Ass'n, 342 Mass. 251, 173
N.E.2d 273 (1961). The following test was suggested for determining scope
of power: "The related project is immune from private rights only when
it is so related to a project under the acknowledged public powers in the
navigable waters that enjoyment of the latter project would be substantially impaired without the creation of the former." Id. at 255, 173
N.E.2d at 277. See generally 2 P. NICHOLS, supra note 62, § 5.7914.
72. See, e.g., Natcher v. Bowling Green, 264 Ky. 584, 95 S.W.2d 255
(1936):
When .

.

. under the plea of the improvement of navigation, the

property of a riparian owner is taken or its value diminished by
a public work unrelated to the purposes of navigation .

.

. there is

a clear case for the enforcement of the constitutional guaranty of
compensation. ...
Id. at 592, 95 S.W.2d at 259-60.
73. See Beidler v. Sanitary Dist., 211 Ill. 628, 637-38, 71 N.E. 1118,
1120 (1904).
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The Supreme Court announced the strict interpretation rule
in 1926 in United States v. River Rouge Improvement Co. 74 On a
few subsequent occasions, federal courts relied on the expansiveness of the Constitution's commerce clause to permit the federal
government to exert its navigational power even though it was not
clearly aiding navigation.7 5 In a 1964 case,76 however, the Third
Circuit reverted to the River Rouge rule:
Statements in later cases seem to broaden the rule set
forth in the River Rouge case and permit the United
States without the paying of just compensation, to exercise its dominant servitude in navigable waters in the
interest of commerce and not just navigation. However,
we think
the rule announced in River Rouge is still the
77
law.

In light of this authority, construction of a highway bridge is
not "in aid of navigation" and therefore is not within the federal
government's special navigational power. The few state courts
which have met the question regard a highway bridge more as an
obstruction or destruction of navigation than as an aid. 8 The Ohio
court of appeals in State ex rel. Anderson v. Preston7 9 said:

It is clear in this case that this bridge is a non-navigational improvement. Its location and its use as part of
Route No. 25 make it clear that it is part of an expressway
and interstate system for highway traffic and is not related to the use of water facilities of the Maumee Bay and
River. 0
The Colberg majority did not say either expressly or impliedly
that a highway bridge was an aid to navigation. Instead, it ar74. 269 U.S. 411 (1926).
75. See, e.g., United States v. Grand River Dam Auth., 363 U.S. 229

(1960); Grand River Dam Auth. v. Grand-Hydro, 335 U.S. 359 (1948);
United States v. Commodore Park, 324 U.S. 386 (1945); United States v.
Willow River Power Co., 324 U.S. 499 (1945); United States v. Chicago, Milwaukee, St. Paul & Pac. R.R., 312 U.S. 592 (1941); Oklahoma ex rel.
Phillips v. Guy F. Atkinson Co., 313 U.S. 508 (1941); United States v.
Appalachian Elec. Power Co., 311 U.S. 377 (1940).
See generally 2 P.
NicHOLS, supra note 62, § 5.797 nn. 3,4, and supplement pp. 34-35.
76. United States v. 50 Foot Right of Way, 337 F.2d 956 (3d Cir. 1964).
77. Id. at 959.
78. See, e.g., Natcher v. Bowling Green, 264 Ky. 584, 95 S.W.2d 255
(1936); U.S. Gypsum Co. v. Mystic River Bridge Auth., 329 Mass. 130, 106
N.E.2d 677 (1952); Marine Air Ways, Inc. v. State, 201 Misc. 349, 104 N.Y.S.
2d 964 (Ct. Cl. 1951) (by implication); Hickok v. Hine, 23 Ohio St. 523
(1872).
79. 2 Ohio App. 2d 244, 207 N.E.2d 664 (1963).
80. Id. at 249, 207 N.E.2d at 667. Contra, Crary v. State Highway
Comm'n, 219 Miss. 284, 68 So. 2d 468 (1953) (by implication). Also, in
United States v. 412.715 Acres of Land, 53 F. Supp. 143 (S.D. Cal. 1943),
the court said the federal government could "build bridges . . . and make
similar improvements, without compensating the owners of land subject
to the navigation servitude," but the statement was dicta and without any
supporting citations. Id. at 148 (emphasis added).

Winter 1968]

NOTES

gued that the State of California's navigational powers were wider
than those possessed by other states and the federal government.
The court said that "the state . . . has power to deal with its

navigable waters in any manner consistent with the improvement
of commercial intercourse, whether navigational or otherwise."'"
Thus, although the highway bridges may not have been "in aid of
navigation," the fact that another form of commerce-vehicular
traffic-was aided was enough for the state to escape damages.
Under the cases cited by the majority and certain federal decisions, however, it is questionable whether California's navigational
power includes more than the power to improve and regulate
navigation. Many of the California cases cited in support of this
"broad power" theory stand for the opposite proposition, that Cal82
o
ifornia's navigational power is as narrow as that nf nthi- cfnt+
The cases which seem to hold that California has the power to
improve both navigation and commerce in general involve fact situations in which only navigation was being improved.8 8
The
word "commerce" apparently was used in those decisions to refer
to navigational commerce or water-borne commerce. The Colberg
majority, however, seized upon this loose language and interpreted
it literally to support its position.
The New York Court of Claims in Crance v. States 4 was faced
with the same problem, that is, how to interpret old New York
cases which said that New York had the power to improve both
navigation and commerce. Unlike the Colberg majority, that court
81. 432 P.2d at 10, 62 Cal. Rptr. at 408.
82. See, e.g., Miramar v. Santa Barbara, 23 Cal. 2d 170, 143 P.2d 1
(1943), which states that "the states may improve their navigable waters,"
id. at 174, 143 P.2d at 2, "littoral rights are subordinate to the state's right
to improve navigation," id. at 183, 143 P.2d at 7 (dissenting opinion), and
that "the right of access . . . may be taken under the power over naviga-

tion without payment of compensation," id. at 183, 143 P.2d at 7 (dissenting
opinion) (emphasis added). Nowhere in the opinion did the court suggest
that the state's power could be extended to anything other than improvements of navigation. See also Henry Dalton & Sons v. Oakland, 168 Cal.
463, 143 P. 721 (1914), where the court spoke only in terms of "aiding
navigation":
When the public authorities see fit to make improvements ...
for purposes of navigation, the riparian owner must yield thereto.
... The littoral rights of the defendants cannot impinge upon
the control by the state of tidelands for the public purposes of
navigation and fishery, or affect the public easement for those
purposes.
Id. at 467, 143 P. at 722, citing United States v. Chandler-Dunbar, 229 U.S.
53 (1913) (emphasis added).
83. See, e.g., Mallon v. Long Beach, 44 Cal. 2d 199, 282 P.2d 481 (1955);
Long Beach v. Marshall, 11 Cal. 2d 609, 82 P.2d 362 (1938); Long Beach v.
Lisenby, 175 Cal. 575, 166 P. 333 (1917); People v. Potrero & B.V.R.R. Co.,
67 Cal. 166, 7 P. 445 (1885); People v. Hecker, 179 Cal. App. 2d 823, 4 Cal.
Rptr. 334 (1960); Newport Beach v. Fager, 39 Cal. App. 2d 23, 102 P.2d
438 (1940).
84. 205 Misc. 590, 128 N.Y.S.2d 479 (Ct. Cl. 1954), aff'd, 309 N.Y. 680,
128 N.E.2d 324 (1955).
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interpreted the word "commerce" to mean "commerce by water"
and remained free to apply the traditional narrow definition of
the state's paramount navigational power. The facts in Crance
closely parallel those in Colberg. The State of New York, as part
of an arterial highway, constructed a bridge over Seneca Lake and
filled in a portion of the lake, thereby cutting off access to the lake
by upland owners. The state contended that the landowners were
not entitled to compensation because of New York's paramount
right to utilize offshore state-owned lands in aid of navigation without regard to interference with riparian rights. The court held
that construction of the highway was not related to the development of the lake as a navigable waterway.
[T]here are certain rights of navigation and commerce by
water which are common to all, and are, therefore, paramount to the rights of individuals ....

But where the

improvement, though for a public and beneficial purpose,
does not involve an exercise of the sovereign reserve
power on waterways as such, deprivation of an upland
owner's riparian rights

is compensable ....

Here,

the

develimprovement is admittedly not in furtherance of the
opment of Seneca Lake as a navigable waterway. s 5
None of the California cases cited by the Colberg majority are so
nearly on point as the Crance case. Many deal with tideland projects and are distinguished by the dissent as depending upon different principles of law.86
To accept the opinion that California's powers over navigable
waters are greater than those of the federal government is also
difficult, particularly in light of Supreme Court decisions holding
that the federal government's power is superior to that of
any state.8 7 The Colberg majority sought to circumvent the effect
85. Id. at 593, 128 N.Y.S.2d at 481 (emphasis added).
86. See, e.g., Long Beach v. Marshall, 11 Cal. 2d 609, 82 P.2d 362
(1938); Long Beach v. Lisenby 175 Cal. 575, 166 P. 333 (1917); Henry
Dalton & Sons v. Oakland, 168 Cal. 463, 143, P. 721 (1914); People v. Hecker,
179 Cal. App. 2d 823, 4 Cal. Rptr. 334 (1960).
The dissent in Colberg distinguishes these cases as follows:
The tideland cases turn upon the principle that the littoral rights
of an owner whose land adjoins publicly owned tidelands may be
terminated by whatever disposition of the tidelands the public
Although public tidelands are held in trust
chooses to make ....
for commerce, navigation and fishery, projects on tidelands may
have nothing to do with navigation. Subject to the restrictions in
statutory grants, public tidelands may be devoted to any use
which does not .prejudice the .public rights of navigation and
fishing.
67 Cal. 2d 410, 432 P.2d 3, 21, 62 Cal. Rptr. 401, 419 (dissenting opinion).
87. See generally Stockton v. Baltimore & N.Y.R.R., 32 F. 9 (D.N.J.
1887), where it was said that the powers to regulate navigation and
navigable waters and streams are
so completely subject to the control of Congress, as a subsidiary to
commerce, that it has become usual to call the entire navigable
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of these decisions by saying "the power of the State of California
to deal with its navigable waters, though subject to the superior
federal power, is considerably wider in scope than that paramount
power."'8 No authority was cited to support this position, however. The only justification offered for this broad view of the
navigational power was the following policy argument:
The limitation of the servitude to cases involving a
strict navigational purpose stems from a time when the
sole use of navigable waterways for purposes of commerce
was that of surface water transport. .

.

. That time is no

longer with us. The demands of modern commerce, the
concentration of population in urban centers fronting on
navigable waterways, the achievements of science in devising new methods of commercial intercourse-all of
,*,
h..+h--+.+c
~~~lg ,
thp.qp fqet~nr- .
means by which the general welfare is best to be served
through the utilization of navigable waters held in trust
for the public, should not be burdened with an outmoded
classification favoring one mode of utilization over another.8 9
But the Colberg court is not even on firm ground in its reliance
on policy. There are equally strong, if not stronger, policy arguments in favor of an even stricter interpretation of the navigational
power. The American Bar Association's Committee on Public Regulation of Land Use reported in 196790 that the existing scope of
the navigational power had deterred development of waterfront
areas in American cities. 01 Owners of riparian property, the committee said, were reluctant to develop their land because of an
ever-present fear that their property would be lost through governmental exercise of a navigational servitude. The committee added
that "as a consequence of the inexorable drive of urbanization
and population expansion, action must be taken to blunt the impact
of the navigation servitude as a deterrent to development of these
waters of the country the navigable waters of the United States.
... So wide and extensive is the operation of this power that no
state can place any obstruction in or upon any navigable waters
against the will of Congress....
Id. at 20; Scranton v. Wheeler, 179 U.S. 144 (1900):
The proposition, frequently made, that the power of Congress to
regulate . . . navigation, is paramount, can properly be understood
to mean only that as between the authority of the States in such
matters and of the General government, the latter is superior.
Id. at 189 (dissenting opinion); Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508 (1941); Grand River Dam Auth. v. United States,

175 F. Supp. 153 (Ct. Cl. 1959), aff'd, 363 U.S. 229 (1960).

88. Colberg, Inc. v. State, 67 Cal. 2d 410, 432 P.2d 3, 11, 62 Cal. Rptr.
401, 409 (1967).
89. 432 P.2d at 12, 62 Cal. Rptr. at 410.
90. A.B.A. COMM. ON PUBLIC REGULATION oF LAND UsE, REPORT: A
Model Land Use Code-The Navigation- Servitude, in 2 REAL PROPERTY,
PROBATE AND TRUST JOURNAL 578, 597-600 (1967).
91. Id. at 597-99.
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crucial areas in the United States....
A second policy factor supporting a stricter navigational
power is the liberal trend of eminent domain law. In recent
years, courts have become more willing to aid landowners by
liberally applying the compensatory provisions of constitutions and
statutes 3 By widening the navigational power, courts would be
acting inconsistently with this trend.
Finally, it can be argued that if the navigational power were
broadened, courts would face the same interpretation problems
they faced in deciding what constitutes a "taking." As noted,94
definitions of a "taking" have become so varied that results are
unpredictable. If the definition of a state's navigational power is
broadened, courts will be able to include more governmental
acts within that power until almost any related improvement is
includable. The undesirable result is that the distinction between compensable and noncompensable acts would have to be
made on other bases. The definition of a navigational power
should achieve predictability by providing a definite method of
determining the scope of the power.
APPLICATION OF INVERSE CONDEMNATION THEORY

Even if the Colberg majority's broad definition of navigational
power were accepted, the injured riparian landowners might still
be entitled to compensation under an expanded "inverse condemnation" theory. Inverse condemnation is the popular description
of a cause of action against a government to recover the value of
property which has been taken even though no formal exercise
of the eminent domain power has been attempted by the taking
agency. 5 Modern writers have suggested that in cases such as
92. Id. at 598.
93. See, e.g., J. Sackman, The Right to Condemn, 29 ALBANY L. REv.
177 (1954); Ordinary v. Inverse Condemnation, Address by J. Lindas to
Legal Affairs Committee, Amer. Soc. State Highway Officials, Nov. 1957
(Mimeo): "I must confess that on the whole, it appears that the courts
of the country are tending more and more to a liberal interpretation of
the Fifth and Fourteenth Amendments of the Federal Constitution and
kindred state provisions, in favor of the landowner." W. Stoebuck, Condemnation by Nuisance: The Airport Cases in Retrospect and Prospect,
71 DIcK. L. REv. 207 (1967).
94. See text accompanying notes 44-61 supra.
95. Thornburg v. Port of Portland, 233 Ore. 178, 180, 376 P.2d 100,
101 n.1 (1962). This theory is generally used to compensate a landowner
who has been damaged by the government's overextension of a regulatory
power. For example, when a state through the use of its zoning power so
restricts the use of a property as to make it virtually valueless to its
owner, a court will declare a "taking" even though the state had not directly
condemned the property. See Andress v. Zoning Bd. of Adjustment, 410
Pa. 77, 188 A.2d 709 (1963). Inverse condemnation is most commonly applied to a government's police powers. See J. BEUSCHER, Some Tentative
Notes on the Integration of Police Power and Eminent Domain by the
Courts: So-Called Inverse or Reverse Condemnation, LAND USE CONTROLS
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Colberg, courts should not be forced to make a black-or-white
choice between navigational power and eminent domain theories
to reach their decisions.9 6 This choice dictates either complete
denial or a complete grant of compensation without regard to the
particular exigencies of a case. Under an expanded inverse condemnation concept, courts would have enough latitude to hold that
both navigational and eminent domain powers existed in a case;
compensation could then be awarded on the basis of the particular facts. For example, if a government project caused serious,
substantial injury to a riparian landowner, a court could grant
compensation even though the project was clearly within the navigational power. If that landowner's neighbor suffered little or no
injury, however, a court could
deny compensation or grant it ac97
cording to the extent of injury.
-CASES AND MATERIALS 538 (4th ed. 1966). No case could be found where
inverse condemnation was explicitly applied to a navigational power. But
see notes 98-106 infra and accompanying text. This is the primary reason
why an expanded inverse condemnation theory is suggested. Another
reason for suggesting an expanded theory is to cover situations in which
property-owners are substantially injured even though the government's
use of its power is not clearly unreasonable. Most cases seem to require
an "unreasonable" use of a power. Under the expanded theory, the test
for compensation would be based more on the extent of a landowner's
injuries than on the governmental power causing those injuries.
96. See generally J. BEUSCHER, supra note 95; J. Sackman, The Right to
Condemn, 29 ALBANY L. REV. 177 (1954); A.B.A. COMM. ON PUBLic RmuLATION OF LAND USE, supra note 90, at 598:
[T]his committee believes that procedures can be developed
which would permit such redevelopment without materially impairing the substantial rights and responsibilities of the Federal
Government without its consent. This would involve developing
some method whereby a determination can be made concerning
present or reasonably foreseeable future need, so that a navigable
area can be made available for permanent development.
97. The converse of this argument would also hold true; that is, if a
state project only caused minor damage to a riparian owner, or no damage
at all, a court would be able to deny compensation or grant an amount
according to the extent of injuries even though the governmental project
was not a clear example of a state's navigational power. Under this theory
the basis of the decisions is made to depend on the extent of a landowner's injury rather than the particular act of the state. If the injuries
were minor or consequential, a court would deny compensation completely
rather than award it according to the extent of injuries; this rule does
not necessarily have to be changed, since it is the landowners who suffer
substantial injuries with whom we are primarily concerned. See Pumpelly
v. Green Bay Co., 80 U.S. (13 Wall.) 166 (1871):
We are not unaware of the numerous cases in the State courts
in which the doctrine has been successfully invoked that for a
consequential injury to the property of the individual arising from
the prosecution of improvements of roads, streets, rivers, and
other highways, for the public good, there is no redress; and we
do not deny that the principle is a sound one, in its proper
application, to many injuries to property so originating.
Id. at 180-81. But cf. United States v. Chandler-Dunbar Co., 229 U.S. 53
(1912):
An owner of upland bordering on a navigable river which is taken
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Many courts deciding navigable water cases have in effect employed inverse condemnation theory, although not by name.98 In
United States v. Lynah, 99 the federal government constructed dams
and other obstructions in a river, causing the flooding of the plaintiff's property. The Supreme Court held that although the government's work was done to improve the navigability of a river,
compensation had to be made. 10 In United States v. Kansas City
Life Insurance Co., 101 where construction of a dam on the Mississippi River "purely in aid of navigation" 10 2 caused flooding and
eventual destruction of land for agricultural purposes, the Supreme Court again required compensation to the injured riparian
owners.1 0 3 The Fourth Circuit in United States v. WillisO4 said
that permanent submersion of property resulting from a government's improvement of navigation of a river was a "taking" for
which compensation was required. The same court in United
States v. Twin City Power Co.100 stated that "even where imunder condemnation by the Government for the purpose of improving navigation is entitled to compensation for the fair value of the
property, but not to any additional values based upon private
interest in the potential water power of the river.
Id. at 55.

98. As was noted earlier, the inverse condemnation theory has de-

veloped more in the area of police powers than of navigation powers.
See, e.g., Hunter v. Adams, 180 Cal. App. 2d 511, 4 Cal. Rptr. 776 (1960)
(involving a withholding of building permit):
Each case depends upon its own particular factual situation. It
appears that each case should be reviewed in the light of the
necessities of the case. The determination depends on whether or
not the action is essential or reasonably necessary to safeguard
public health, safety or morals ....

If .

.

. the taking or damag-

ing for the purposes of public health, safety or morals is not so
essential to the general welfare or is not prompted by so great a
necessity, it comes within the, purview of eminent domain and
cannot be justified without proper compensation to the owner.
Id. at 523, 4 Cal. Rptr. at 784. The theory of the police power cases can
readily be adopted in navigational power cases, however, on any of three
bases: (1) that the navigational power is one of the state's police powers;
(2) that the navigational power is derived from the police power; (3)
that the navigational power operates similarly to the way the police
powers operate.

99.

188 U.S. 445 (1903).

100. Notwithstanding that the work causing the injury was done
in improving the navigability of a navigable river and by the
Constitution Congress is given full control over such improvements, the injuries cannot be regarded as purely consequential,
and the government cannot appropriate property without being
liable to the obligation created by the Fifth Amendment of paying just compensation.
Id. at 446.
101. 339 U.S. 799 (1950).
102. United States v. Twin City Power Co., 215 F.2d 592, 598 (4th
Cir. 1954).
103. See United States v. Kansas City Life Ins. Co., 339 U.S. 799, 804-08
(1950).
104. 141 F.2d 314 (4th Cir. 1944).
105. 215 F.2d 592 (4th Cir. 1954).
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provement of navigation is the purpose, any taking outside the
bed of the stream of adjacent 'fast' lands '1must
be compensated for
0 6
as in any other taking of private property.'
Granted, all these cases involved actual physical takings of
property and not merely the taking of a property right such as
the right of access. But as was said earlier, courts have been departing from the "physical versus nonphysical" test to determine a
state's liability. 10 7 Furthermore, their liberal views concerning
what constitutes a compensable interference do not appear to be
limited to ordinary eminent domain actions.
American courts have in inverse condemnation cases done
something which they have long since done in direct condemnation actions. They have moved from the earlier
primitive position requiring a physical invasion or taking
to a set of holdings which say that loss of intangible property interests may be a basis for a claim of just compensation. 08
The strongest criticism against adoption of an ad hoc theory
for deciding right of access cases is that it will eliminate any predictability which may have existed. By the very nature of such a
method, decisions must be based more upon policy considerations
than on definite objective standards. In view of the peculiar nature of eminent domain law, however, this may possibly be the
best way to decide such cases. 10 9
One commentator has offered what might be regarded as recommended inquiries for a court choosing to use inverse condemnation theory in right of access cases:
a) Is the means of access left to the plaintiff after the
alleged impairment sufficient to serve a reasonable use
of the property?
b) Do many others suffer a similar impairment of their
right of access as a result of the improvement?
c) Could the objectives of the improvement be accomplished in a less injurious manner?
106. Id. at 597-98. See also Rank v. Krug, 90 F. Supp. 773 (S.D. Cal.
1950):
In cases where the navigational power was exercised, where

the damage has been substantial so that there was a taking, the
Supreme Court has been consistent in holding that such taking was

compensable under the 5th Amendment. Where no right to compensation has been allowed, it has usually been on the holding that

the right taken was not property, and that damages were merely
incidental, uncertain, remote, conjectural, prospective, speculative,
or not a direct result of the Government's action.
Id. at 786.
107. See text accompanying notes 53-55.
108. J. BEUSCHER, supra note 95, at 545.
109. See Note, California and the Right of Access: The Dilemma Over
Compensation, 38 So. CAL. L. REv. 689 (1965): "In order for the courts to
determine properly whether or not compensation should be awarded, considerations of policy should control." .Id. at 697.
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d) Considering the effect upon the abutting property
owners, is it likely that the cost of compensating them will
unduly restrict freedom to deal with social problems?110
Applying these tests to the facts in Colberg, all four questions
must be answered in favor of the plaintiffs. (a) The access left
to the shipyard owners will not permit a reasonable use of the
property. Their properties had been used exclusively as shipyards
for sixty years and most of the ships they serviced stood much
higher than the forty-five feet of remaining clearance. (b) There
is no evidence that other property owners suffered an impairment
similar to the plaintiffs. (c) The state's objective-construction of
a highway-could have been accomplished in a less injurious manner. The bridges could have been built upstream from the plaintiffs, or the state could have built higher bridges allowing sufficient clearance for plaintiffs' ships."1
(d) The state's expense in
helping plaintiffs to relocate, which is the relief they sought,
would not be so staggering as to restrict the state's ability to deal
with its social or transportation problems. Thus, even employing
an inverse condemnation concept, the Colberg court would have
been justified in reaching an opposite conclusion.
CONCLUSION

When a state-constructed highway bridge impairs the access of
riparian landowners to deep waters, a state can use two approaches
to avoid paying compensation. The first is to hold that no private
property right is being taken, but only a public right for which
there is no compensation. This approach requires a very narrow
interpretation of "right of access," one which limits the right to
the water immediately in front of the riparian property. Many
courts, apparently fearing an onslaught of claims if the right is
extended any further, have employed this approach to escape liability.
The California Supreme Court in the Colberg case did not
take this narrow approach probably because of the difficulty in
reconciling a strict interpretation of "right of access" with the many
cases holding that a right of access is a valuable property right.
The Colberg court also seemed concerned that taking this first
approach would necessitate a denial of compensation when the
injury was caused by private parties.
The second approach which a state can use to avoid compensation is to hold that construction of the bridge is an exercise of
the state's paramount navigational powers. These powers are almost universally recognized, but what is also recognized is that
110.
111.
bridges
67 Cal.

Id. at 698.
The Colberg majority explained that the construction of higher
would have been quite costly to the state. Colberg, Inc. v. State,
2d 410, 432 P.2d 3, 7, 62 Cal. Rptr. 401, 405 (1967).
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such powers are limited to acts in aid of or furtherance of navigation. It is difficult to justify construction of a highway bridge as
being in aid of or furtherance of navigation. Nevertheless, the
Colberg court employed this second approach-not by holding that
a highway bridge was in furtherance of navigation, but by holding
that California's navigational power extended to acts in furtherance
of commerce in general. There are doubts, however, whether such
a broad interpretation of a state's navigational powers can be justified under decisions of the California and federal courts as well
as several strong policy considerations.
Even if a broad interpretation of a state's navigational power
were accepted, it is still doubtful whether a state dealing with the
Colberg facts could escape paying compensation. Under an "expanded inverse condemnation concept," it might be held that a
"taking" of property coincided with the state's exercise of its superior navigational power. Adoption of this theory would put the
basis of recovery on the extent of a riparian owner's injuries and
other policy factors instead of the character of the state's act. A
criticism of this approach is that the goal of predictability will be
defeated. But considering the peculiar nature of eminent domain
law, it is possible that an ad hoc basis is the best method for
handling a case similar to Colberg. In the final analysis, the logical
and fair result in Colberg would have been to grant compensation
to the injured landowners.
EDWARD J. BENETT

