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CENSORSHIP AND OBSCENITY: A PANEL DISCUSSION
The following is an edited transcript' of a panel discussion, co-sponsored
by the Greater Philadelphia Branch of the American Civil Liberties Union
and the Public Affairs Committee of the Philadelphia Ethical Society, and
presented in the Philadelphia Ethical Society Auditorium on May 10, 1962.
The panelists, in the order of their appearance, were Mr. Arlen Specter,
Assistant District Attorney, Chief, Appeals Division of the City and County
of Philadelphia; Mr. William B. Ball, General Counsel to the Pennsylvania
Catholic Welfare Committee; Dr. Philip Q. Roche, psychiatrist and author
of The Criminal Mind; and Mr. Julian E. Goldberg, General Counsel to the
Greater Philadelphia Branch of the American Civil Liberties Union. The
panelists were asked to address their opening remarks to the three questions:
What is the duty of government with respect to the preservation of accepted
standards of sexual morality? To what extent is control over printed words
and pictures necessary in order to fulfill this duty? What form should such
control take, and where does the responsibility rest for setting the standards
and for deciding what offends the standards?
MR. SPECTER: When we picked our positions on the stage here, I started
to move in behind Dr. Roche, by forming a single-file line, and my good
friend Julian Goldberg said, "Arlen, you really ought to sit over on the right
and let Dr. Roche and me sit here on the left." I quickly got the seat as close
to the center as I could on the right. The much happier situation would be to
sit exactly in the center but that is impossible on this podium as it is impossible on this question. Much as many of us would like to sit as close to
the center as we can, you will find that the issues are so delineated that positions and sides must be taken on this question.

The first issue is, "What is the duty of government on the question of
preservation of certain standards of moral conduct?" I would answer this
question in three general classifications. The first duty is to protect the community with respect to its physical well-being. With respect to this category,
few would disagree with the proposition that acts of sexual aggression should
be prohibited and that the community should do its utmost to eliminate
crimes such as rape, forceful incest and any form of sexual aggression. It
is the view of the district attorney's office that obscenity and pornography
are a motivating factor in leading to acts of sexual aggression, and this conclusion is based upon case studies of the Neuropsychiatric Department of the
1. The Law Review wishes to express its appreciation to Mr. Spencer Coxe,
Executive Director of the American Civil Liberties Union of Pennsylvania, for his
assistance in securing this transcript, and to Radio Station WRCV, Philadelphia, for
providing the tape recordings from which this transcript was prepared.
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County Court of Philadelphia. We recognize that there is a large area of disagreement about this conclusion. It is principally a psychiatric question. I
do not want to move into the field which will be discussed by Dr. Roche, but
the psychiatrists who work for the county court have examined numerous
case histories which have led them to the conclusion that obscenity and pornography are triggering factors leading to acts of sexual aggression.
The second area of principal concern is the area of the juvenile and the
formulation of the morality and the moral concepts of the young people of
the community. The keen interest of the community with respect to juveniles
is evidenced by many special acts and special precautions taken for them.
There are special laws which protect them; there are special institutions which
deal with them. These laws and these institutions have been formulated because of the virtually universal conclusion that before a person reaches the
age of eighteen, or perhaps twenty-one, he is more susceptible to having his
ideas influenced on matters relating to sexual behavior than at an older age.
It is the conclusion of the district attorney's office that pornography and
obscenity have a very great impact on juvenile conduct and here again this
conclusion -is based upon numerous case histories which have come before
the Juvenile Court of the City of Philadelphia.
The third area of governmental duty, as we see it, is the responsibility
for enforcing reasonable standards of good taste which may be unrelated to
acts of sexual aggression. We think that the area of good taste extends beyond the range of requiring that people be fully clothed and that they conduct
certain essential acts in private. The bounds extend to a requirement that the
newsstands at Market and Fifteenth Streets in Philadelphia or other public
corners not be filled with pictures of scantily clad ladies or other indelicate
and indecent descriptions both by word and by picture. The question of who
is to take the lead in enforcing society's standards is an extremely difficult
one but the district attorney has little problem with it, because he is charged
by law with the duty of enforcing the Commonwealth's laws. There may be
diverse views as to whether obscenity laws are desirable, but it is a fact of
life that we have obscenity laws. It is against the Pennsylvania Penal Code
to display obscene material.
What constitutes obscenity is an extremely difficult question which has
troubled the courts for many years and has led them to a definition which
produces little light and a great deal of heat. In the case of Roth v. United
States,2 which I shall not analyze any more than to give you the basic outline
in its barest terms, "obscenity" was defined as that which, to the average man,
judged by contemporary community standards, has as its dominant theme an
2.

354 U.S. 476 (1957).
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appeal principally to the prurient interest.3 The Court also suggested that
"obscenity" includes anything which goes substantially beyond the limits of
candor in the description of nudity, sex or excrement. 4 That may help a little
but not too much.
After the state has legislated, the next question becomes one of constitutional law. Has the state legislated in accordance with the constitution of
the state and of the United States? This question was resolved conclusively
for the first time in 1957 in Roth, the Supreme Court saying that if the
statute prohibits obscenity in the terms set forth, then the law is constitutional. So the district attorney of this county does not have the duty or the
responsibility to become deeply involved in the moral issue. He has a law
which he is duty-bound to enforce.
The question of what constitutes obscenity is an extremely difficult one.
Contrary to a great deal of publicity in the newspapers, the district attorney's
office acts infrequently in this field and endeavors to have some influence on
the quality of the literature on the newsstand without a great deal of direct
action. The district attorney has endeavored to discharge his duties without
taking the role of a censor as other district attorneys have been accustomed
to do in the past. The District Attorney of Philadelphia County recently took
the position with the book, Tropic of Cancer, that there was a sufficient question as to whether it was literature or obscenity, if any of either quality
existed in the book, to put the matter to a court test. Rather than start a
criminal prosecution, the district attorney elected to file a bill in equity seeking
to restrain the distribution of the book in the county. Under the statute we
had the right to ask the judge to issue an ex parte order, but we decided not
to do so because of the constitutional questions involved, and instead asked
him for a prompt hearing five days later. At that time there was a preliminary
hearing with witnesses, and the judge decided, after having read the book
and having heard a few witnesses, that the book was prima facie obscene.
Several weeks later there was a full dress hearing where testimony was given
by psychiatrists, college professors, clergymen, and lay citizens. Again the
judge decided that it was obscene. It is the opinion of our office that the very
best way to test the question of civil rights and the question of obscenity is
in the courts. The Pennsylvania Supreme Court may rule on this subject,
and in so doing may uphold or reverse the trial judge. The United States
Supreme Court will have a chance to review the subject if the case is taken
that far.
In summary, it is my conclusion that this problem involves a very deli3. Id. at 489.
4. Id. at 487.
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cate balancing of major values in our community. One of them is the right
to freedom of expression and the other is the right to a legitimate exercise
of the police power. These values have different weights in the minds of
different people, and one's conclusion will depend upon how much merit he
ascribes to a given piece of literature. We believe, in the district attorney's
office, that if a given piece of literature does not have substantial literary
merit and if it does contain a substantial quantity of pornography or obscenity
so that the scale is balanced on the side of obscenity, there is a legitimate
area for police action to take the literature off the stands.
MR. BALL: I was talking on this subject before an audience in another
city about three or four years ago and I decided I would give my audience a
laboratory test, and constitute them a board of censors. I said: "I will give
you an example of a case that is going to come before you. Here is a play
that is about to open in your city. Listen to the facts. Then I am going to
ask you whether you vote to ban this play or not. Here is the story. There
is a beautiful girl, the daughter of a senator. Then there is a colored fellow
who is making up to her and finally wins her. She falls in love with him and
they are going to be married. Her father is horrified. Then a troublemaker
comes along and keeps whispering in the husband's ear about the things his
wife is up to-that she is not faithful to him. Finally, in a bedroom scenethe bed right out on the stage-the husband strangles the wife and kills himself. There is blood all over the stage. Do you censor this or not?" Some
hands went up, indicating "Yes," and I said, "But ladies and gentlemen,
that's Othello!t" Whereupon a little old lady in the back of the hall rose and
said: "Young man, I don't care if it was O'Tello. The Irish are just as bad
at this stuff as some of the rest of them."
The problem we are dealing with is, of course, an important constitutional problem, as Mr. Specter has told us, and itis an important social problem. The discouraging thing in dealing with many important constitutional
problems, whether in the field of religion, race, obscenity or many other fields,
is that people tend to polarize into taking positions of absolutes on these
questions. They feel far more comfortable psychologically-I am sure Dr.
Roche would tell us-being able to sum up a whole constitutional and social
problem in a slogan. Yet that's precisely what the history of the censorship
question in our own country has been for many decades.
First of all, there is what one might call the "Censorship Party," and I
must tell you that its history in our own country stems largely from the
Evangelical Revival in England in the eighteenth and nineteenth centuries
and then from the Benthamites who had so little use for anything that wasn't
useful according to their views. In particular they didn't like artists who
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they thought didn't contribute anything to society. One did not find the kind
of literature of which they approved coming from a Chaucer. Now the "Censorship Party" seeks relief by sincerely but very frequently attempting quickly
to legislate without consideration to giving an adequate description of the
thing which they would ban. This involves us, as we will see in a moment, in
the serious question of the standards by which the censors have to do their
censoring. Secondly, there is sometimes an inadequate consideration of who
will do the censoring, which is always an extremely important problem, one
with which the courts have wrestled. Often there is also a misconception of
the group for whose benefit the censoring should be done. What is the group
to be protected? Is it everybody or is it a part of the total audience?
On the other side and at the opposite pole we have the people who take
the absolutist position that there can be no restrictions whatever on utterance. It is not that they will not evaluate the social question which may be
involved, but that they refuse to entertain the idea that there could be a social
question involved. Mr. Specter has been referring to some of these social
problems. Especially in recent years, this group has stressed that there is a
predominant body of psychiatric opinion which says that nothing can be
predicted as to the effects of .obscenity or ultra-violent materials upon conduct, and from this a jurisprudential conclusion is drawn to the effect that,
therefore, there may be no penal or censorial law which relates to this. I
need not stress, I think, the fact that the "effects" question is a live question
today and that there is very extensive disagreement on the matter of effects.
However, as a matter of law, it is not necessary that a law be based upon
absolute predictability of conduct. This is a necessary principle in the human
condition. It underlies, for example, a liquor law prohibiting a child from
buying a bottle of liquor at a store. A given seventeen year old may be able
to hold his booze better than you and I can, but it does not follow that there
should not be a law which would restrict him and all others of his class from
purchasing liquor.
Now when we are offered the slogan that there may be no restrictions
on speech, we certainly begin in the speaker's corner. Free speech is the rule.
Restriction is the exception, and it is an exception which should not be a
frequent exception. However, we do recognize that there are exceptions to
the general rule. We have known, of course, of wartime censorship. Today
we have a broadening of that in what some people have complained of as
"muzzling the military," which is nothing other than a form of censorship
which society deems proper. We have race-defamation statutes. For example, an Illinois statute which punished utterance tending to hold up persons of a given group to obloquy or derision or imputing unchastity to them
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as a class was recently upheld by the Supreme Court.5 This statute, though
not entirely certain or tightly drawn, was nevertheless upheld by the Supreme
Court over objections as to vagueness and denial of freedom of speech. Here
again was a social problem, and the Court was willing to respect the solution
formulated by the legislature. Again, of course, words which incite to crime
or to riot are well known exceptions, and the last-the most commonly
known among these-relates to obscenity. Obscenity has been a traditional
form of utterance which has been considered without the protection of the
first amendment. It has been considered outside the protection of the first
amendment not anciently only, but recently. The present Supreme Court has
ruled decisively and definitively on this, and says that there may be a banning of the obscene.
In the matter of censorship we must distinguish (as the law does distinguish) between what is called a "prior restraint" and what is called a
"post restraint." A prior restraint permits the censor, the licensor, the agent
of the state in other words, to intervene before utterance is made public. This
administrative intervention or licensing is known as prior restraint and that
is classically what is called censorship. Our criminal penalty laws pertaining
to obscenity are not censorship laws in the strict sense. They provide for
punishment after the publication of obscenity. Such statutes are known as
post restraints but they are not, strictly speaking, censorship because of the
fact that you do publish your thought and then take your chances with the
DA. I should point out, however, that in the Times Film6 case this past
year the Supreme Court upheld in principle the concept of prior restraint.
Now I am not here to urge a general censorship. I am limiting myself
to the consideration of age classification. I believe that the group that primarily merits protection is our children. I believe that general censorship
poses many, many difficulties, some of which may be insuperable. In many
other situations, with respect to child labor, for example, we do successfully
maintain certain statutory bars for the protection of children. Our youth is a
sensitive group, a weaker group in our society, a group not to be overly protected, we know, but a group upon whom or for the protection of whom
restraints in the area of the ultraviolent and obscene should be had. With
age-classification statutes we are not faced with the constitutional difficulties
which we face with general censorship. This is an important point to remember.
As I say these things I am talking in behalf of a consensus in the community which I think is badly needed on this issue because there is a great
deal of bitterness and fighting between polarized groups on this entire sub5. Beauharnais v. Illinois, 343 U.S. 250 (1952).
6. Times Film Corp. v. Chicago, 365 U.S. 43 (1961).
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ject. Naturally we will face problems respecting administration of any such
age-classification statutes. But when we consider a social problem really important, we do not worry too greatly about doing the work and thinking
necessary to establish acceptable machinery.
I should like to end by quoting a statement made by the National General
Counsel to the American Civil Liberties Union with whom I appeared in
New York last year on a most interesting panel on this very subject. Osmond
K. Fraenkel, a most distinguished attorney, said, in concluding his remarks on
this subject :
We have many problems in this field for the future. The main,
immediate problem, I think, is the consideration of whether, in
order to reduce the volume of distribution of materials which many
feel are objectionable to the young and for the protection of the
young, some effort should not be made to amend existing laws so
as to deal with that distribution to the young, rather than being constantly thwarted when enforcement is directed against distribution
generally. Perhaps then we may have some hope of successful laws.
DR. RoCHE: I will state at the outset that no psychiatrist will deny that
it is the duty of the government to preserve accepted standards of morality
in conflict with objective actions which are clearly inimicable to individual
or public welfare. No one objects to laws against rape or incest or public
indecency. This implies the use of police power and deals with objective,
visible actions. When we leave this area of the objective and get into that
of subjective phenomena in which we are dealing with the inner, private, mental
lives of people, we find ourselves in one exceedingly difficult to identify, to
define or to regulate by law. Here we touch on matters of communication
through our mass media, through the written word and picture, and the
mental processes that are invoked by such communication. In this, selected
communications are arbitrarily designated as obscene or pornographic. In
these selections exist certain assumptions. One is that obscenity or pornography is intrinsically evil and immoral. Another that obscenity or pornography leads to immoral or illicit actions and breaks down morality. The
first assumption gets us into the realm of abstraction, opinions and sentiments and is impervious to agreement. The second assumption is susceptible
to some verification. I would apply certain criteria to these assumptions. I
will give you an example by analogy of my approach to them.
Let us say that an assertion is made by an expert weatherman that it is
raining outside. We could apply these criteria to this assertion: first, is it
credible; second, is it logically valid; and third, is it empirically true? In
fact, the weatherman has a great reputation as a reliable forecaster and I
think most of us would rest on his statement as credible. Again his state-
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ment in language seems to be logically valid. The third criterion, however, is
whether the assertion is empirically true. There is only one way to find out.
Our moderator can designate someone from the group to go outside and take
a look and see if it is actually raining. Now this is the means by which we
can establish the empirical truth of an assertion. I believe these criteria
could be applied to the assumptions related to our topic of obscenity.
It is asserted that obscenity is evil and immoral. This assertion is credible because it has been reiterated by the weight of authority from traditional religious sources historically. The assertion is logically valid by definition, which is, however, circular, because if we define obscenity as immoral
or evil, we can likewise define evil and immorality as obscene. Here we dwell
in the realm of circular supramundane abstractions.
Now let us see if this assertion is empirically true. Just as we delegated
someone to go outside to test the weatherman's assertion, we can likewise
research the question whether obscenity does in fact lead to or cause illicit
behavior and promote ideas away from the current standards of propriety.
Mr. Specter states that from a single local authority obscenity does produce
antisocial sex conduct. We observe that obscene and pornographic materials
are found with high frequency in association with juvenile delinquents, sex
deviates and among the criminal classes generally, but I would dispute the
claim that obscenity is a significant causative factor in the frequency of antisocial behavior. Mr. Specter's authority made an a priori conclusion which
confuses coincidence with causality.
Our evidence is preponderantly in the negative. A survey of the literature of crime leaves us with a conspicuous absence of reference establishing
a causal connection between crime and obscene materials. This is indeed remarkable when considered in view of the abundance of delinquents and
criminals in our society. Sheldon and Eleanor Glueck of Harvard University
spent a lifetime studying the causes of juvenile delinquency and in their
published findings, particularly in their comprehensive One Thousand Juvenile Delinquents, there is not a single mention of obscenity or pornography
as a causative factor of delinquency. In my own experience of eleven years
with some several thousand adult felons in a penal institution, I was never
able to satisfy myself that obscene or pornographic materials had a direct or
proximal connection with the commission of the crime in any category including that of sex offenses.
At best, one is impressed that obscene or pornographic material is merely
one aspect of the social protest among antisocial people. Wherever you find
antisocial people you will find loose sex as a way of life. Let us pursue further our operational search for the empirical truth of the assertion that
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obscenity and pornography lead to illicit behavior. From clinical literature
there emerges a substantial agreement in the psychiatric community, based
upon firsthand experience, that much mental disturbance and a significant
frequency of antisocial behavior arise out of over-repression of sex drives
and over-determined obsessive censorship of the natural curiosity of the
child, and that blocked sexuality leads to substitutive sadism, violence and,
not uncommonly, murder. Paradoxically and much to the dismay of moralists
one observes that obscenity or pornography is often a prophylactic release
and a crime preventive; that erotic fantasy worked out in mental symbols is
preferable to that worked out in acting out on real victims. As matters stand,
if all graphic sex fantasy were removed from the newsstands, the movies and
T.V. of Philadelphia, my apprehension for an increase of sex crime would
not be allayed by any achievement of moral rectitude. Alec Craig has said,
"Our society allows any amount of sexual stimulation at all times by poster
and newspaper, cinema, theatre and women's dress in public; but it frowns
on sexual satisfaction and aids thereto. In the society of the future (if indeed
men are advancing to a better world) I believe that this emphasis will be
reversed. Life will be less sex obsessed but, at proper times and seasons,
physical love will be restored to its ancient dignity, variety and gaiety. Both
modesty and the art of love will come into their own again. In that society
the erotic book, we may expect, will play a part."
If there is a general cause of juvenile delinquency, it is likely to be idleness, boredom and suppression, which invite addiction to violent fiction,
violent action and sexual revolt. Now I would like to suggest that all of this
talk about obscenity and pornography and the need for censorship is a displacement of our interests away from the basic problems of our society to a
phantom whipping boy-indefinable, abstract and metaphysical-which maintains us in a perpetual controversy between traditional beliefs, originating
among ancient, primitive tribal society, and the present realities of human
existence as described by the methods of modern, empirical science. It would
be better for us to take a look at the deeper symptoms of our society which
speak more of a revolt and dissatisfaction, especially of the great mass of our
young who seek out self-transcendence through phony sex away from boredom. This is not confined to our youth but pervades our consumer ethic
which is a kind of businessman's pornography which assails us through the
mass media of advertising and which passes as entertainment. In this the
law tolerates mass prurience for profit. Those who are moved by inflamed
preoccupation with obscenity are the same persons who are seemingly unmoved by the open expression of sadistic violence in our mass media. They
invite the portrayal of a slaying of a love partner, but reject the honest por-

DICKINSON LAW REVIEW

[Vol. 66

trayal of love and simple sex realism. In The Fabric of Society Ernest van
den Haag has remarked that "children are quite spontaneously bloodthirsty
and need both direct and fantasy outlets for violence. What is wrong with the
violence of the mass media is not that it is violence, but that it is not artthat it is meaningless violence which thrills but does not gratify. The violence
of the desire for life and meaning is displaced and appears as a desire for
meaningless violence. But the violence which is ceaselessly supplied cannot
ultimately gratify because it does not meet the repressed desire ....

The same

reasoning applies to pornography. It does not seduce and, though it thrills
some, it does not gratify. The harm it would do if widespread would lie, as
with violence, in the debasement of taste."
From psychological considerations, we are invited to look squarely at
the facts of our empirical findings. From this we would consider that obscenity
probably does not in itself corrupt life nor does it lead to a breakdown of
morality. Perhaps there is an obscene side of our inner life which should be
examined and brought to view which may lead us to a larger truth about ourselves, perhaps to discover that censorship may be itself an evil that begets
more evil larger than the one censored. It is indeed difficult for me under
these considerations to subscribe to the practice of censorship which I believe
can lead eventually to thought control and to much social mischief.
MR. GOLDBERG: I am delighted to know that there is a certain area of
agreement on the panel. I think we can all agree that we are against rape,
juvenile immorality and bad taste. I think that the speakers on my right
would also subscribe to the general thesis that there ought to be maximum
freedom consistent with the public good as they see it. There isn't really a
difference of interests, there is a difference of emphasis. It depends on how
much you think the price of censorship is and what its value is, and on how
much the price of freedom is and what its value is. The issue very simply is,
should we have censorship or shouldn't we? I suggest that the public welfare
would be better off if there were no censorship laws based on obscenity. This
arises from the conviction that every person should be free to read, to write
or to produce in any of the literary or graphic arts in which he pleases without censorship of any kind, unless it can be demonstrated that in so doing
he threatens damage to someone who hasn't consented. This conviction is
strengthened when one considers there are no reasonably precise criteria by
which the misconduct which threatens such damage can be measured. You
may rightly ask: "Does this mean that you would make it lawful to exhibit
raw obscenity, pornography or lewd, dirty perversions of the arts ?" to which
I would answer, "Would you please tell me what you mean." Does anybody
really know, in terms that are readily communicable to creators as well as to
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viewers of the arts, how to distinguish obscenity from so-called realism? I
doubt it. Oh yes, there are large numbers of opinions, philosophies and judicial decisions, and there are also contradictions in them and between them.
It is important to ask: when does literature become pornography? What is
the test by which you would distinguish Lady Chatterley's Lover, which has
been held to be non-pornographic by the highest court in this land, from
Tropic of Cancer, for instance, which has recently been held to be obscene.
Probably the first test that might come to your mind would be the use of
four-letter Anglo-Saxon words, which are the common speech of many and
part of the thinking processes of many more-perhaps even of many in this
room. Few men actually think in the Latin equivalent of the traditional fourletter word. Millions of people in this country don't even know the words
that we consider polite. The Supreme Court of the United States, in making
a judgment on prevailing community standards in our civilization, has determined that the presence of four-letter language does not, of itself, constitute obscenity. The Supreme Court has said that if the use of the words is
reasonably bound up in the total theme of the work, then the words, of themselves, are not obscene-whatever that means. For many of us here, any
reference to sex is "dirty." An allusion to the genital or excremental function
automatically suggests sex, which causes embarrassment. For millions of us
sex must be a shameful secret. Students of child care tell us that many
parents postpone indefinitely (and some forever) imparting sex knowledge
to their offspring because these parents are embarrassed or ashamed to explain to their children that they engage in sex. But, assuming that sex in
itself is not obscene, what is? Here the courts are on a merry-go-round, as
my friend Mr. Specter concedes. Imagine how befuddled the police and the
enforcing officers must be, particularly in our less advanced and more primitive areas. The courts have tried to enunciate a principle and that principle,
stated as simply as possible, is: does the work offend against community
standards with respect to lewdness? Now this is where the difficulty begins.
In determining whether a book offends against a community standard the
courts have said that obscene material which deals in sex in a manner appealing to the prurient interest is obscene. Dictionary definitions of prurient are
furnished: "Itching; longing; uneasy with desire or longing; of persons,
having itching, morbid, or lascivious longings; of desire, curiosity, or propensity, lewd"-and I guess we could add "obscene." The circle is complete;
the definition is a realistic zero. An attempt, perhaps a clearer one, has been
made by an eminent spokesman of an opposing view, Harold C. Gardiner, who
is editor of the influential Catholic weekly, America, and is a very noted
and respected publisher. He defines obscenity as follows: "It consists in the
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intrinsic tendency or bent of the work to arouse sexual passion or-to put it
more concretely-the motions of the genital apparatus which are preparatory
to completing the act of sexual union"--I am still quoting, and please forgive
me if I am tempted to use four-letter words to explain what this man said"The deliberate arousal of sexual thoughts that are of their nature destined
to be preparatory to sexual stimulation and the complete act is, of itself, a
serious sin." Now this statement has at least the virtue of being frank and
direct, and this is so even if you disagree, as did Justice Douglas when he
joined with Judge Jerome Frank in saying: "I think that no sane man thinks
socially dangerous the arousing of normal sexual desires. Therefore, if reading obscene books has merely that consequence, Congress, it would seem, can
constitutionally no more suppress books than it can prevent the mailing of
many other objects such as perfume, for example, which notoriously produces
that result."
For censorship laws to be effective they must be totally effective. They
must obliterate a work because, obviously, if one can cross a street, a road
or a river which divides one community from another and secure the proscribed work, censorship is a mockery. If the extermination work is complete,
is this too high a price to pay for enforced good taste? I should like to answer
my own question by reading from a gentleman who wrote on this subject
several hundred years ago. John Milton had this to say about obliterating
an idea or a book:
Books are not absolutely dead things, but do contain a potency
of life in them as active as that soul whose progeny they are. Nay,
they do preserve as in a vial the purest efficacy and extraction of
that living intellect that wrote them. And yet, on the other hand,
unless wariness be used, one could almost kill a man as kill a good
book. Who kills a man kills a reasonable creature, God's image, but
he who destroys a good book kills reason itself, kills the image of
God, as it were, in the eye. Many a man lives a burden to the earth,
but a good book is the precious lifeblood of the master's spirit.
Lest you think that good books in the past weren't banned I should like
to remind Mr. Ball that several hundred years ago these good little ladies did,
in fact, ban Shakespeare. They were in the majority. Shelley, Swinburne,
Aristophanes, Shaw, Ovid, D. H. Lawrence and, in some communities, even
the Bible were banned.
Now there the test was whether a majority of those who live in a given
culture are offended. Why not, on the same basis, stifle the political and religious mavericks? The Constitution of the United States makes the protection of religious and political expression from governmental interference no
more absolute than freedom of speech in artistic expression. The language
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is almost identical. Should the blasphemous, the sacreligious, be forbidden
on the basis of majority opinion, and if so, how would we ever move forward
from the present, prevailing opinion, the status quo. Ideas and books are too
precious, too infinitely valuable to place them in the uncertain hands of a
majority or a minority censorship. I suggest to you that we must not permit
those who would caricature or debase the human form, God's own temple,
and human function, or those who are ashamed of or embarrassed by them,
to jeopardize the creation or communication of ideas, hateful or not. I suggest this to you not merely, as Bergen Evans said, "because it is too stupid,"
but even more importantly, because to censor a book may distort, stifle or discourage an idea. I should like to quote from one of the greatest among living
jurists and philosophers, Justice Douglas, who had this to say:
Freedom of inquiry must be allowed to embrace all realms of
knowledge, the arts as well as religion and science. Literature has
been a classic form of the dissemination of ideas. When an author
describes in minute detail a way of life, the description itself may
be a criticism of that way of life or the conditions which bring it
about. What is trash or trivia to one may be precious to others. As
the tastes of men differ widely, so does the impact of an idea. Lewd
sex accounts may trigger a seriously ill psychopath into some kind
of action, and yet in another person may add to the sober knowledge
of life and help to avoid the development of neurotic tendencies. The
demands of freedom to express require government to keep its hands
off all literature. Literature performs the important social function
of exposing all facets of life.
This is not in the quote but I should like to add, "not merely those that are
in good taste." Literature loses this important social function when it is subjected to the demands of the prevailing majority.
MR. SPECTER: I don't think it's the presence of four-letter words that
makes a book bad. It seems to me in some books it is just the absence of two,
three, five, six, seven, eight and nine-letter words that makes the book bad.
If you take the book Mr. Goldberg refers to, it is hard to find a word that
isn't a four-letter word. In and of themselves they are fine, but in superabundance they may produce nothing-not literature, not obscenity, perhaps
nothing at all.
Dr. Roche puts his finger on one of the very difficult problems in this
entire area, to wit: is there a direct causal connection between obscenity and
acts of sexual aggression? Dr. Roche says that, in his judgment, there is no
provable causal connection. I would suggest that a good bit of this conclusion is based upon his standards of what constitutes provable causation. I
think the answer to the question, "Are you satisfied there is no causation
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between obscenity and acts of sexual aggression?" might lead to a different
conclusion. So often when a doctor is asked an opinion about whether A is
caused by B, he will say, "I don't know. I can't be sure." Even if he is
virtually certain of it he will probably say that there is a possibility or probability. In the law we have a great many situations to deal with where doctors
are asked to give conclusions without qualification. If you say "probably," or
"possibly," or "perhaps," or "most likely" it is legally insufficient; and it is
extremely difficult to get an absolute opinion on so many areas of physical
consequence, as well as human behavior. So I don't think the absence of a
positive causal connection is conclusive at all. The question, however, really
isn't whether it is positively provable in cause and effect, because there are
other very important values to be preserved by the obscenity laws.
With respect to the distinction between literature and obscenity, I have
a library in city hall which I would say is filled with reading material that
I think even Mr. Goldberg would agree is obscenity. There is just no question
about some of the material. Granted, with much borderline literature it is
difficult to draw the line, but we have a system for drawing the line, and it
is called the jury. It is extremely difficult to determine whether a book is
predominantly obscene or predominantly literary, and the jury may be mighty
poor, but it's the best system that we have and it is fundamental in our
judicial system.
MR. BALL: I recited this evening some arguments with respect to age
classification because I thought that it offered a reasonable solution to what
is admittedly a complex and difficult problem which, whether we like it or
not, most of our neighbors regard as a serious social problem. I think that
the presentation of a plea for some sort of restrictive legislation limited to
children is not unreasonable, at least if we examine the predominant opinion
at the present time. The American Law Institute, which is perhaps the most
distinguished body of lawyers in the United States, has considered these
problems with the greatest possible care and has drafted a model obscenity
statute. This statute upholds the concept of general restraints and is not
limited merely to children. The United States Supreme Court of course has
upheld such laws. The laws of the legislatures of fifty states and the supreme
courts of almost all our states have upheld some form of legislation in this
area. It is a commonplace in the democratic European countries, some of the
most democratic and sophisticated of cultures.
I think that, secondly, we have to talk very briefly about the matter of
standards. It is quite true that determining what is obscene is a difficult problem, but the necessity for using the poor instrumentality of human speech
in order to frame a concept presents no new challenge to a society trying to
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cope with its social problems. For example, we will cause a man to be imprisoned or otherwise punished because a jury determines that he has killed
with "malice aforethought." Note the vagueness of that term, yet it must be
employed; it is a meaningful concept. As Mr. Specter has said, we have to
use language with its limitations where we find there is a social problem.
Now when Mr. Goldberg tells us that he would do away with all censorship laws I suppose that he means to include in that our race-defamation
statutes. I would think that, in principle, he would have to do away with all
forms of wartime censorship. If we think that any form of censorship-any
form of restriction on speech--must go, then not only do prior restraints
go but all post restraints go with them, and therefore it is the necessary implication of Dr. Roche's position and Mr. Goldberg's position that the obscenity laws which we have in all fifty states and federally must now go.
Where does all this lead? I think it leads, first of all, to the abolition, as I
have noted, of all anti-obscenity laws and all kinds of restrictive legislation
which would put any limitation upon any form of utterance. But, if you cannot limit utterance, what about activity? If you cannot ban an obscene book
or film, I wonder if society would also be powerless to ban the public performance of obscene acts, or such other acts which were the staple product
of the Roman theater.
We have serious problems here with respect to morality, which I will
mention briefly because Dr. Roche has gone into it this evening. He says, in
effect, that we cannot deal with the problem of obscenity because, for example, the sexual mores of people who live in the Far East are different from
those of people who live in Western civilizations. Well, on that basis, I wonder
what would be the answer with respect to, for example, the moral consensus
of the German people regarding their Jewish neighbors in the 'thirties. There
it was the consensus of the community that Jews should be dealt with in a
certain way because they were outside the protection of the law. This was
the new Nazi morality. But, are we to say that no moral judgment can be
rendered by the American community upon a given matter merely because of
the existence of differing views in other communities? Certainly not. Our race
laws today, for example, our salutary development in the field of desegregation, are a reflection of clear moral concepts of the American people.
MODERATOR: In your opening remarks, Mr. Ball, you were prepared to
settle for an age limitation, rather than general censorship. I didn't think that
Mr. Specter was prepared to go that far. Before affording Mr. Goldberg and
Dr. Roche an opportunity to comment on the points you have just made,
would you care to clarify your position in that respect?
MR. BALL: I do not object to the continuance of our general obscenity
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statutes. The Supreme Court, in a whole series of cases, has upheld such
statutes. But I should be satisfied to see age classification laws reasonably
drawn affecting solely people reasonably defined as children-not a psychiatric
definition because you cannot have that and have laws. This I would find
acceptable.
MR. GOLDBERG: I should like to state how perplexed I am at what I
thought was an endorsement of community standards by Mr. Ball. A minute
ago he talked about Nazi Germany. Now if the test is one of community
standards, what restriction, what abomination against minorities would not
have been endorsed by the community standards there? If the test is what
a majority of the people believes should be done, according to its standards
of morality, and that should govern our conduct, then requiring wearing of
the yellow arm band was perfectly all right.
Now if that isn't to be the standard-if the community standard is not
to be the standard-don't we have to have some other lodestone, some other
guide by which we can govern conduct? I want to make it very clear that I
wasn't talking about removing all restrictions from all speech. We have a
pretty broad subject here tonight, just in talking about removing restrictions
from speech and writing on the ground of obscenity, and I was very careful
to write down what I said, which certainly involves agreement that there
should be restraints on libel, on group defamation, and against a number of
other things. I said I am against censorship on the ground of obscenity. I
am against it because it can't be demonstrated that in so doing one threatens
damage to one who has not consented to it. Now that means that if you are
offended by something in public-if you walk out, and there is an offensive
billboard which you have no choice about seeing-you haven't consented to
that any more than you have consented to my slapping you on the face. But,
if you say to me, "Come slap my face," and I oblige, that, as the lawyers will
tell you, is no assault. If I ask you to read something and you want to read
it, that is no assault.
Now with respect to the question, what shall we do about our juvenile
citizens, here is what the late Heywood Broun had to say on this subject:
I should like very much to be able to live again and to arrange
for my own bringing up. Under such circumstances I should provide
that some parent, guardian or teacher should give me a dirty book
as required reading. This ought to happen at about the age of eight
or nine. Toward the end the little scholar could hardly fail to say:
"And this is all there is to it ?" Thereafter he might mature to a useful life, untroubled by vague speculations concerning the exciting
horrors of the unknown.
Now what happens when we forbid books to children is that we make fools

19621

CENSORSHIP AND OBSCENITY

of ourselves. Does anybody think that if we said, "Nobody under sixteen
can buy Tropic of Cancer," our kids wouldn't have it? Would it do anything
less than to underline what we considered to be abominable? And isn't there
a considerable body of opinion to support the idea that children ought to be
told sometime about the facts of life? Proscribing some book for children is
simply ridiculous. It could do no more than to whet their appetites, and then
even if we succeed we come right back to where we started. Because, the sin
against culture wouldn't be so great-the books would be out and adult
people would have the ideas-still how would we define what is obscene?
It has been said: "Well, we have a jury system; let the juries do it."
But can a jury decide the issue? In the case of Tropic of Cancer a great jurist
in New York decided it is not obscene, and a great jurist in Philadelphia
decided otherwise-what is a creative artist supposed to do? I wish you
people would tell me. I sit down to write a book. How do I know what I can
put into that book? Just what should I do in writing a book? Should my
writing be restrained or restricted by a feeling that perhaps some jury isn't
going to like this or that some judge is going to think that an average man
doesn't like this kind of thing? Or should I be given complete freedom to
write what my God-given talent permits me to-if I have any?
MR. SPECTER: I would like to comment on Mr. Goldberg's reference
to the jury system. The matters upon which a jury is allowed to pass are not
at all free-wheeling. The judge submits questions to the jury and instructs
the jury. If there is insufficient evidence, a jury may not return with a
verdict, and the court may control what the jury has done if it is beyond
the limits of the law. Now I think the artist has a much more difficult time
in trying to write something that has artistic value or perhaps a bit of commercial value, so that it will sell, than he does in trying to keep his book
clean enough. It just isn't a problem. If you look over prosecutions of books
in Philadelphia County, or for that matter in the United States of America,
in the last twenty-five years, you will find they are very few and far between
and only in very extreme cases. Now why do you have the jury? You have
the jury because the jury most uniquely represents a community standard.
When a jury panel is selected in Philadelphia County, it is selected from the
lists of voters, and people are polled in every section of this city, are brought
down to city hall in groups of hundreds, and are divided into groups of fifties.
You select a jury which is as truly representative of the community thinking
in this city as you can get.
Regarding the great difficulty of evaluating the tough questions of social
values, literary values and obscenity, the conclusion has been reached that
the jury is more reliable than the judges, lawyers, psychiatrists or anybody
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else. The average man is the best fellow to decide what obscenity isJ This
idea may not be as well-received on Rittenhouse Square as it is in Kensington, but Anglo-Saxon institutions have been grounded for centuries on the
concept that the best decision is rendered by the jury, and I think the experience of hundreds of years will back up that conclusion. We talk in highlevel abstractions and about high-brow definitions, but if you put one of
these books before an average man, or maybe even somebody who lives near
Rittenhouse Square, that person can come to a conclusion. There has to be
a test. The jury is the best test devised, and I think it is a good test.
This business of banning things for children is something that
takes place with great regularity in most of our homes-including, I am sure,
that of Mr. Goldberg. As to the Tropic of Cancer being the kind of thing
that you would like your child to see so that you will not be hiding from him
the facts of life, this presents a great deal of difficulty to me because of the
fact that I have serious doubts as to whether the Tropic of Cancer contains
any facts of life. This is one of the interesting things about pornography. It
usually is fantastic, usually has very little to do with reality, and it has no
redeeming qualities of the kind you find, for example, in Chaucer. This also
poses the basic question whether or not you may protect your child in any
way against anything, aside from the question of whether it is the office of the
state or of organized society ever to propose any sort of restrictions on children with respect to anything.
Let me add a word about community standards. It is true that the community may go hog wild. The community may have become stampeded. It
may decide that you can't have this or that kind of publication. This happens,
however, in every respect of our lives. It doesn't mean that we give up having
laws. The fact that the community may be stampeded in some direction is,
of course, a very necessary and important reason why we should constantly
work through the democratic process to get a consensus in the community and
to see that processes such as the jury process are well safeguarded. I noticed
a great chorus of protest over the concept of the jury. Why? Is it not better
to have facts determined in a democratic fashion than by one man?
MR. BALL:

DR. RocHE: I sense that I might perform a service here by suggesting
less formal debate and more psychiatric realism, that we check the forecaster
and see if it is really raining outside, that we see if our assertions are empirically true. I think I can clear the problem you had with my remarks
about different cultures. I referred to the fact that the concept of obscenity
is subjective and metaphysical, that there exists no such thing as obscenity
in our world as some self-contained entity. Its existence is purely a mental
7.

The audience voiced protest at this point.
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association with religious taboo. Such notions are irrational, but do have a
prodigious capacity for suppressing all creative spontaneity and joy in human
existence. Obscenity, like sin, is something we are perpetually discovering in
someone else. And this is a proclivity highly esteemed in Western culture. I
recall a curious group of so-called primitives from the South Pacific who live
in communal huts in which much copulation goes on in the sight of both
children and adults, but these honest people have a system of rigid taboos
prohibiting talk at mealtimes. At best, we are dealing with emotionally
charged fictions that no longer have utility in the mid-twentieth century.
They need re-examination to test their reality value. One such fiction is that
if we forbid the reading of certain materials in some mysterious manner, we
will maintain morals. I would go along with Mr. Goldberg on the score of
freedom. Those who wish to impose censorship not only do not succeed in
maintaining morals as defined by a ruling class, but also do succeed in creating
the sources of rebellion and immorality. They create a consumer demand and
the middleman.
I am comforted tonight in the reflection that the temper of this discussion
offers such a contrast to that during the days of Anthony Comstock.
I offer a sample of his lyrical delirium. Referring to erotic literature of which
"Tropic" would be a good example, Comstock said that, it is "a moral vulture
which steals upon our youth, silently striking its terrible talons into their
vitals, and forcibly bearing them away on hideous wings of shame and death."
I will add an epilogue: "Oh death, where is thy sting ?"
MODERATOR: Now if I might turn from Anthony Comstock to Dr. Benjamin Karpman, chief psychotherapist at Saint Elizabeth's Hospital, I would
like to read one paragraph from his testimony, Doctor, and get your comment.
Dr. Karpman says: "You can take a perfectly healthy boy or girl, and by
exposing them to abnormalities you can virtually crystallize and settle their
habits for the rest of their lives. If they are not exposed to that, they may
develop into perfectly healthy, normal citizens. It is here that objections come
upon pornographic literature." He was then queried, "You mean a perfectly
healthy, normal boy or girl twelve or thirteen years of age, if exposed to
pornographic literature, could thereby develop into a homosexual ?" Dr. Karpman replied, "That is right." Would you comment.
DR. ROCHE: Yes, I will comment. I am personally acquainted with Dr.
Karpman and with his writings. I don't believe that your reference relates
completely Dr. Karpman's views. No one will dispute that if you expose hardcore pornography to a growing child and offer him nothing else, he will be
influenced to view his world in pornographic terms. This is equally true with
the exposure of violence as a way of life. I would dispute the conclusion that
pornographic material leads to homosexuality in anyone so exposed. Homo-
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sexuality occurs for other reasons and in those in whom there is early
established the psychological foundations for it.
I recently made an acquaintance of a man who had carried out an apparently unmotivated killing of his wife. For some period before the killing
he had read a variety of currently available newsstand material portraying
sadistic scenes with female victims. In the after-reconstruction of his motivation he supposed that such literature was the direct cause of his crime. However, further probing more clearly indicated that the material served as a
vicarious substitute fantasy for sadistic, sex-conditioned murder which in fact
had its causal connections established long before he had access to such material. This substitute ultimately failed.
To return to further comment on pornography. We set prime focus on
a species of communication called obscene but fail to note that invariably it
acquires the values and enchantment of the forbidden. The forbidden begets
demand and demand will find a way. The forbidden has an appeal to the
young whose appetite is still more whetted by the clamor of the prohibitionist
and the censor in a welter of phony sex of our mass media. The "Noble Experiment" of Prohibition gave youth an incentive and status achievement with
alcohol. And the present uproar about censorship may yet prove to be a
parallel lesson. The current problem with pornography uncovers a similar
problem of contraband and of the bottlegger and thus the warfare against evil
is carried out on another plane with full employment in the opposing ranks.
In the meantime, no one is sent out to check if the weatherman's assertion
is empirically true. In the meantime, we might discover that if we give our
children honest sex education and refuse to get excited about pornography,
it would probably die on the vine and its purveyors could reform and enter
other fields of useful employment.
MR. GOLDBERG: I do not for a moment underestimate the value of the
jury system. My only objection is to allowing a jury to pass on a piece of
literature without giving them standards. If you don't know what the standards are and you throw it into the lap of an "average man" to say whether it
is right or wrong, it is moral or immoral, it is literature or dirt, it is an insidious trick to play on the community as well as on the jury.
The best evidence I have to support my position is on this platform. First
of all, I have, in preparation for talks like this, read a large segment of what
is called pure pornography. I read this stuff for days on end, and I can assure
you that I was no bit purer before I read it than I am now. And I give you
the Assistant District Attorney. He and the District Attorney read this stuff
all the time. The test is not what happens to a sick mind, but what happens
to an average healthy mind, and I submit that these gentlemen prove that
this stuff doesn't destroy them.

1962]

CENSORSHIP AND OBSCENITY

MR. SPECTER: I think most of you have a very narrow peep-hole into
the various forms of abnormal sexual behavior which are paraded through
the courts. I think you would be shocked and horrified if you saw some of
the cases which come into the courts day after day. These cases lead your
law enforcement officials to a substantially tougher view of this subject than
they might have otherwise. There is a real problem here, and it is a question
of balancing the interests.
MR. BALL: So far as the commercial aspects of obscenity are concerned,
I think that one of the greatest fallacies in this entire question is the notion
that if you ban something then sales are going to go up and the commerce
prosper. It is rather the opposite, and this is so for a number of reasons. There
is a tendency, and a very commendable one, among the people of the country
to obey the law. This is much more the case than is the desire to violate the
law. Now the commerce could not be more prosperous than it is at the present
time and yet we are in an area of upswing of liberality with respect to the
decisions concerning censorship.
With respect to sending somebody out to see if it is raining, a good
many other people-with all respect to Dr. Roche-have been out to look
at the weather. Not all of them have come back with the same report that Dr.
Roche has. There is a great deal of serious, respected psychiatric testimony
precisely to*the contrary.
Finally, I would like to ask Mr. Goldberg this: are you, Mr. Goldberg,
for repeal of our obscenity laws?
MR. GOLDBERG: I am. I am for the repeal of all censorship-of-obscenity
laws.
MODERATOR: Mr. Goldberg's position, I believe, is not the formal position of the ACLU, and I don't believe any of the other three is either. If you
can say in one sentence what the position is, I will let you have the floor,
Mr. Goldberg.
MR. GOLDBERG: The American Civil Liberties Union opposes all prior
censorship. It opposes post censorship, or censorship after a book is distributed, unless you have judicial safeguards in the nature of proof of causation. In other words, you must prove that the work distributed can reasonably
be expected to cause an adult to commit a crime. The American Civil Liberties
Union is not opposed to censorship of what is referred to as hard-core pornography, if the alleged obscenity is aimed at children and if it can be proved
that the effect of the distribution will be to cause members of that group to
engage in unlawful conduct. But the ACLU position is in the process of
constant change. The ACLU is not a static organization. I speak here only
for myself and not as counsel for ACLU or as one of its board members. If
I have said anything which would indicate that I was talking formally or officially for ACLU, I want to make it clear that I spoke only for myself.

