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ABSTRACT

On June 26, 2015, the Supreme Court issued its highly anticipated
ruling in Obergefell v. Hodges, making same-sex marriage the "law of the
land" throughout the United States.' Obergefell culminated, at least for
now, a four-decades long legal war, but it hardly ended the accompanying
legal and political battles. Those battles had started well before the
Obergefell decision, as states, and sometimes municipalities, had enacted
either same-sex marriage per se2 or some sort of marriage-like recognition

* Professor Emeritus, the Pennsylvania State University Dickinson School of Law, Carlisle,
PA. Email: rerl0@psu.edu. This article is based on a presentation made by the author at the 16th World
Conference of the International Society of Family Law in Amsterdam, July 2017.

1. Obergefell v. Hodges, 135 S. Ct. 2584, 2605, 2607-08, 2632 (2015).
2. The first state to authorize same-sex marriage per se was Massachusetts because of two

decisions by the Massachusetts Supreme Judicial Court: Goodridge v. Dep't. of Pub. Health, 798 N.E.2d
941, 969 (Mass. 2003) (holding that exclusion of same-sex couples from civil marriage violated the

Massachusetts Constitution), and In re Ops. to the Senate, 802 N.E.2d 565, 577 (Mass. 2004) (ruling
that an act to create "civil unions" for same-sex couples with all the legal attributes of civil marriage
would not cure the violation of rights found in Goodridge). By the time of the Obergefell decision, 11
states, plus the District of Columbia, had enacted same-sex marriage laws. See Obergefell, 135 S. Ct. at
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for same-sex couples-with names such as "reciprocal beneficiaries"' or
"civil unions."4 Opposition has come from state and local officials (refusing
to issue marriage licenses, refusing to perform weddings, refusing to issue
documents listing same-sex spouses, etc.)' and from private businesses
providing public accommodations (wedding venues, photographers, florists,
etc.).6 By the time this Article is published, the Supreme Court will have
heard oral argument in the Masterpiece Cakeshop case in which a bakery
owner is asserting the constitutional right to refuse-on religious and free
speech grounds-to make and decorate a wedding cake for a same-sex
couple.

This Article will: examine the Obergefell majority and dissenting
opinions, recount the various battles being waged by opponents of legal
recognition of same-sex couples and those entities which do not want to
provide wedding-related services to same-sex couples, consider our
political divide on gay rights issues, and finally attempt, with great
trepidation, to posit a way forward that might satisfy--or dissatisfy--both
camps equally.

2611, app. B (listing state legislation and judicial decisions legalizing same-sex marriage). Multiple
other states authorized same-sex marriage because they were mandated to do so by a federal or state
court order. See Obergefell, 135 S. Ct. at 2608-10, app. A (listing state and federal decisions on same-
sex marriage).

3. See 1997 Haw. Sess. Laws 1211 (codified at HAW. REV. STAT. § 572C-1 (2016)) ("The
purpose of this chapter is to extend certain rights and benefits which are presently available only to
married couples to couples composed of two individuals who are legally prohibited from marrying
under state law."). Hawaii created the category of "reciprocal beneficiaries" for same-sex couples in
1997 as part of its response to the ongoing litigation regarding same-sex marriage in Baehr. Baehr v.
Lewin, 852 P.2d 44, 67 (Haw. 1993) ("holding "that sex is a 'suspect category' for purposes of equal
protection analysis" under the Hawaii State Constitution).

4. Vermont enacted civil unions in 2000 in response to the Vermont Supreme Court's
decision in Baker v. State, 170 Vt. 194, 744 A.2d 864 (Vt. 1999). See VT. STAT. ANN. tit. 15, § 1201(2)
(2016) ("'Civil union' means that two eligible persons have established a relationship pursuant to this
chapter, and may receive the benefits and protections and be subject to the responsibilities of spouses.");
see also 2000 Vt. Acts & Resolves 72-73 ("The purpose of this act is to respond to the constitutional
violation found by the Vermont Supreme Court in Baker v. State, and to provide eligible same-sex
couples the opportunity to 'obtain the same benefits and protections afforded by Vermont law to married
opposite-sex couples' as required by Chapter I, Article 7th of the Vermont Constitution.").

5. Cheryl Wetzstein, States Rebel Against Supreme Court Gay Marriage Ruling, WASH.
TwIES (July 6, 2015), http://www.washingtontimes.com/news/2015/jul/6/states-rebel-against-supreme-
court-gay-marriage-ri/.

6. See Elane Photography, L.L.C. v. Willock, 309 P.3d 53, 62-63 (N.M. 2013) (holding that
it is discriminatory for a commercial wedding photographer to refuse service based on sexual
orientation).

7. Craig v. Masterpiece Cakeshop, Inc., 370 P.3d 272 (Colo. App. 2015), cert. granted sub
nom. Masterpiece Cakeshop, Ltd. v. Colo. Civil Rts. Comm'n, 137 S. Ct. 2290 (2017). Interestingly, a
similar challenge is making its way to the U.K. Supreme Court in a case from Northern Ireland, Lee v.
McArthur [2016] NICA (Civ) 39 (N. Ir.).
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I. THE OBERGEFELL DECISION

As noted, on June 26, 2015, the Supreme Court delivered its highly
anticipated decision in Obergefell v. Hodges, and, by a vote of 5-4, held
that: (1) states must permit same-sex.couples to marry; and (2) a state may
not refuse to recognize a lawful same-sex marriage performed in another
state on the ground of its same-sex character.8 Justice Kennedy wrote the
majority opinion, as he had in Romer v. Evans (1996)9 (striking down a
state constitutional amendment barring the state and its political
subdivisions from protecting homosexuals against discrimination),
Lawrence v. Texas (2003)o (striking down a state law criminalizing private
homosexual conduct between consenting adults), and United States v.
Windsor (2013)" (striking down the provision in the federal Defense of
Marriage Act (DOMA) barring the federal government from recognizing
same-sex marriages that were valid under state law). Justices Ginsburg,
Breyer, Sotomayor, and Kagan joined Obergefell's majority opinion.12

Each of the four dissenting Justices--Chief Justice Roberts and Justices
Scalia, Thomas, and Alito-wrote a separate dissenting opinion in which
one or more of the other dissenters joined." Each opinion merits attention.

Obergefell was actually four consolidated cases in which plaintiffs
challenged the respective laws of Michigan, Kentucky, Ohio, and
Tennessee, restricting marriage to one man and one woman.14 Plaintiffs
won their case in each federal district court." The defendant states
appealed,6 and the Court of Appeals for the Sixth Circuit reversed and
upheld the challenged statutes.17 This put the Sixth Circuit at odds with
other recent federal circuit court decisions, thus creating a "circuit split,"
making the issue ripe for review by the Supreme Court."

8. Obergefell v. Hodges, 135 S. Ct. 2584, 2607-08 (2015).
9. Romer v. Evans, 517.U.S. 620, 623-24 (1996).

10. Lawrence v. Texas, 539 U.S. 558, 562, 578 (2003) (overruling Bowers v. Hardwick, 478
U.S. 186 (1986)).

11. United States v. Windsor, 133 S. Ct. 2675, 2682 (2013).
12. Obergefell, 135 S. Ct. at 2591.
13. Id. at 2611 (Roberts, C.J., dissenting); id at 2626 (Scalia, J., dissenting); id at 2631

(Thomas, J., dissenting); id. at 2640 (Alito, J., dissenting).
14. Id at 2584 (majority opinion).
15. Id at 2593.
16. Id
17. Id.
18. DeBoer v. Snyder, 772 F.3d 388, 402 (6th Cir. 2014).
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A. The Majority Opinion

Justice Kennedy's majority opinion started with a brief history of the
institution of marriage, noting the "transcendent importance" of that
institution.19 Kennedy correctly acknowledged that, "[i]t is fair and
necessary to say these references [to the historical importance of marriage]
were based on the understanding that marriage is a union between two
persons of the opposite sex."20 He proceeded to relate the stories of three of
the sets of plaintiffs and the difficulties they had encountered, which were
caused by application of the challenged statutes.21

The majority noted that "[t]he history of marriage is one of both
continuity and change."22 We have abandoned (at least in the United States,
with isolated exceptions) arranged marriages based on political, religious,
and financial concerns.23 A married woman is no longer considered to be a
femme covert without legal rights.24

Likewise, society's views of homosexuality have evolved from the
time when "[s]ame-sex intimacy [was] a crime in many States."25 The
American Psychiatric Association has long since abandoned the view
announced in its first Diagnostic and Statistical Manual of Mental
Disorders in 1952 that homosexuality was a mental disorder.26 The Court's
own views of homosexuality have evolved since Bowers v. Hardwick in
1986,27 which upheld the crime of sodomy, with recognition of various gay
rights in Romer (1996),28 Lawrence (2003),29 and Windsor (2013).30

Addressing the Due Process Clause of the Fourteenth Amendment, the
majority noted that the Court has long held that the right to marry is a
fundamental right or liberty of which one cannot be deprived without due
process of law. In Loving v. Virginia (1967), the Court unanimously
struck down bans on interracial marriage, holding that marriage is "one of

19. Obergefell, 135 S. Ct. at 2593-94.
20. Id. at 2594.
21. Id. at 2594-95.
22. Id. at 2595.
23. Id.
24. Id.
25. Id at 2596.
26. Id.
27. Bowers v. Hardwick, 478 U.S. 186, 189 (1986).
28. Romer v. Evans, 517 U.S. 620, 635 (recognizing the right of equal protection for gay and

lesbian persons).
29. Lawrence v. Texas, 539 U.S. 558, 578 (2003) (providing that the right to liberty includes

private sexual conduct).
30. United States v. Windsor, 133 S. Ct. 2675, 2682 (2013) (finding the portion of the Defense

of Marriage Act, which excluded same-sex partners from the definition of "spouse," unconstitutional).
31. Obergefell, 135 S. Ct. at 2600, 2604-05, 2607-08.

194 [Vol. 42:191
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the vital personal rights essential to the orderly pursuit of happiness by free
men."32 In Zablocki v. Redhail (1978), the Court struck down a law
preventing "deadbeat dads" from marrying.33 In Turner v. Safley (1987), the
Court struck down a prison regulation which permitted a prison inmate to
marry only after the superintendent found a compelling reason to grant the
inmate such permission.34 While the Obergefell majority acknowledged its
1972 summary affirmance in Baker v. Nelson, which denied a right to
same-sex marriage,3 5 it conveniently neglected to mention two other cases
in which it had upheld marriage impediments: Butler v. Wilson (1974)36
(prohibition on marriage for prisoners serving a life sentence), and Califano
v. Jobst (1977)37 (termination of certain Social Security benefits upon
marriage).

The Obergefell majority distilled four principles or premises from its
precedents: (1) "the right to personal choice regarding marriage is inherent
in the concept of individual autonomy,"38 (2) "the right to marry is
fundamental because it supports a two-person union unlike any other in its
importance to the committed individuals,"39 (3) "[marriage] safeguards
children and families and thus draws meaning from related rights of
childrearing, procreation, and education,"40 and (4) "marriage is a keystone
of our social order."41 Denying these benefits to same-sex couples who
wish to marry violates the Fourteenth Amendment's guarantee that "no
State shall 'deprive any person of... liberty ... without due process of
law."' 4 2

Additionally, denial of the right of same-sex couples to marry also
violates the Fourteenth Amendment's guarantee that "[n]o State
shall ... deny to any person within its jurisdiction the equal protection of
the laws."43 Notably, although there is very extensive jurisprudence
concerning the standard to be applied when a statute is challenged on equal

32. Loving v. Virginia, 388 U.S. 1, 12 (1967).
33. Zablocki v. Redhail, 434 U.S. 374, 375, 382, 390-91 (1978).
34. Turner v. Safley, 482 U.S. 78, 82, 100 (1987).
35. Obergefell, 135 S. Ct. at 2598; see also Baker v. Nelson, 409 U.S. 810, 810 (1972)

(dismissing appeal "for want of a substantial federal question").
36. Butler v. Wilson, 415 U.S. 953 (1974) (mem.) (upholding a New York statute prohibiting

prisoners serving a life sentence from marrying).
37. Califano v. Jobst, 434 U.S. 47, 48 (1977) (finding that termination of certain Social

Security benefits upon marriage did not violate due process).
38. Obergefell, 135 S. Ct. at 2599.
39. Id. Despite its repeated references to marriage as a two-person union, the majority never

explains the two-person limitation.
40. Id. at 2600.
41. Id. at 2601.
42. Id. at 2597 (quoting U.S. CONST. amend XIV).
43. U.S. CONST. amend XIV; Obergefell, 135 S. Ct. at 2602.
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and refusing to add same-sex spouses to a state employee's healthcare
plan. 189

The right to divorce is implicated, as well. Prior to Obergefell, some
states that did not recognize same-sex marriage had refused to grant
divorces to individuals who had entered into a same-sex marriage out of
state on the theory that to do so would be to recognize the marriage.190

While Obergefell was pending, just such a case was working its way
through the Mississippi state court system.191 A woman who had been
lawfully married to another woman in California sought and was denied a
divorce in Mississippi based on Mississippi's ban on same-sex marriage.1 92

In November 2015, the Mississippi Supreme Court reversed because
Obergefell mandated that result.193 More recently, the Pennsylvania
Superior Court ruled that two women, who had entered into a civil union in
Vermont, could proceed with a divorce action in Pennsylvania, reasoning
that a Vermont civil union should be considered the legal equivalent of a
marriage under the Pennsylvania Divorce Code. 194

Further, Obergefell has implications for restrictions on marriage for
opposite-sex couples. In Riker v. Lemmon, a former prison cafeteria worker
who lost her job and was barred from the prison after it was discovered that
she had violated prison policy by engaging in a romantic relationship with a
prisoner, subsequently sought permission to marry the inmate.1 95 That
permission was denied largely based on security concerns, and she sued in
federal court, seeking inter alia "a single visit to the institution, of a short
duration, for the limited purpose of marrying her fianc6."196 In a decision
issued before the Court decided Obergefell, the district court denied all
relief, pertinently reasoning that the burden on Ms. Riker's right to marry
was not substantial or direct because she "has not been absolutely prevented
from marrying a large portion of the eligible population of spouses."197
After the Obergefell decision, the Circuit Court of Appeals reversed and

189. Marie v. Mosier, 122 F. Supp. 3d 1085, 1112-13 (D. Kan. 2015).
190. See Robert E. Rains, A Minimalist Approach to Same-Sex Divorce, UTAH L. REV. 393, 413,

415-16 (2012) (describing cases where a same-sex divorce was refused because the reciprocal right to
same-sex marriage was not recognized by that state).

191. Czekala-Chatham v. State ex rel. Hood, 195 So. 3d 187, 187 (Miss. 2015) (en banc).
192. Id. at 196.
193. Id at 187.
194. Neyman v. Buckley, 153 A.3d 1010, 1011 (Pa. Super. Ct. 2016).
195. Riker v. Lemmon, 798 F.3d 546, 548 (7th Cir. 2015).
196. Id. at 550-51.
197. Riker v. Lemmon, No. 1:13-cv-00571, 2014 U.S. Dist. LEXIS 103558, at *21-23 (S.D.

Ind. July 30, 2014) (dismissing the complaint), rev'd, 798 F.3d 546 (7th Cir. 2015).

2017] 213
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remanded the case, citing Obergefell for the proposition that "[t]he right to
marry includes the right to select one's spouse."1 9 8

In a somewhat similar case, the Eastern District of Kentucky ruled that
a county clerk could not refuse to grant a marriage license on the grounds
that the man's intended wife could not appear at the clerk's office in person
because of her incarceration.199 Likewise, the Eastern District of Louisiana
ruled that the state could not deny a marriage license to an opposite-sex
couple simply because the man, who was a refugee, had never been issued a
birth certificate by any country.2 00

It should not be supposed that state or federal recognition of marriage
always confers benefits on one or both of the parties. The Windsor opinion
provided some examples of detriments and duties.201 Thus, "federal law
takes into consideration a spouse's, income in calculating a student's federal
financial aid eligibility," but until Windsor, this simply did not apply to
same-sex couples validly married under state law.202 Shortly after the
Obergefell decision, the Congressional Research Service issued a report on
the federal tax treatment of same-sex married couples.203 Among its
findings was that: "Marriage penalties are more likely among couples
where both partners earn similar incomes.... A couple where both partners
earn $100,000, having a combined income of $200,000, would experience a
marriage [income] tax penalty of $855."204 Moreover, "[m]arriage penalties
may be more likely for couples with children for several reasons" (largely
because of diminished eligibility for various tax credits).205

In short, and none too surprisingly, legal recognition of marriage is not
necessarily an unalloyed blessing for one or both of the partners. An
example of a situation in which one party to a same-sex union benefits, but
the other loses as a result of Obergefell, occurred recently in Kentucky.
Two women had entered into a civil union in New Jersey at a time when

198. Riker, 798 F.3d at 555, 558 (citing Obergefell v. Hodges, 135 S. Ct. 2584, 2599 (2015)).
199. Jones v. Perry, 215 F. Supp. 3d 563, 565 (E.D. Ky. 2016).
200. Viet Anh Vo v. Gee, No. 16-15639, 2017 U.S. Dist. LEXIS 125016, *2-4 (E.D. La. Aug.

8,2017).
201. United States v. Windsor, 133 S. Ct. 2675, 2694-95 (2013).
202. Id at 2695.
203. See generally MARGOT L. CRANDALL-HOLLICK ET AL., CONG. RES. SERV., R43157, THE

FEDERAL TAX TREATMENT OF MARRIED SAME-SEX COUPLES (2015), http://fas.org/sgp/crs/misclR4315

7.pdf (examining the broad-ranging tax implications of federally recognized same-sex marriage).
204. Id. at 5-6. In the vernacular, such couples are sometimes referred to as "DINK[s]," an

acronym of "Dual Income, No Kids." Melissa R. O'Rourke, The Status of Infertility Treatments and
Insurance Coverage: Some Hopes and Frustrations, 37 S.D. L. REv. 343, 343 (1992).

205. CRANDALL-HOLLICK ET AL., supra note 203, at 7 (describing that penalties are more likely
for couples with children largely related to diminished eligibility for various tax credits, but also because
of changes in filing status).

214 [Vol. 42:191
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one of them was already pregnant.2 06 They agreed to name the non-
biological mother as the child's "father" on the birth certificate.20 7 The
parties filed for divorce in Kentucky.20 8 After Obergefell was decided, the
trial court granted the divorce and ruled that the non-biological mother was
a legal parent, and ordered her to pay child support even though the parties
had produced an affidavit from a man stating that he was the biological
father.209 The Kentucky Court of Appeals affirmed as a matter of law and
equity.210

E. Religious Exemptions for Private Persons and Companies

Probably the most contentious issues surrounding same-sex marriage
involve whether private individuals and companies can, primarily on
religious grounds, legally refuse to provide services they generally provide
to other couples.2 11 May a private chapel or other venue refuse to host a
same-sex wedding, a florist refuse to provide flowers, a bakery refuse to
bake a wedding cake, a professional photographer refuse to photograph the
reception, a transportation service refuse to rent a limo, a caterer refuse to
cater, a bridal boutique refuse to provide gowns,212 etc.? These issues were
already cropping up around the United States well before Obergefell in
those jurisdictions that permitted same-sex marriage, and they have since
escalated.213

No reasonable person would seriously contend that an American
religious body can be ordered by any civil authority to perform weddings in
violation of the tenets of that religion. Officiants in a church, mosque, or

206. Legg v. Commonwealth, 500 S.W.3d 837, 839 (Ky. Ct. App. 2016).
207. Id.
208. Id.
209. Id.
210. Id. at 840 (finding that a father cannot be permitted in equity to claim a title inconsistent

with his past conduct, and if the appellate court were to hold otherwise it would deny equal legal
treatment to same-sex couples).

211. The U.S. Supreme Court, interpreting the federal Religious Freedom Restoration Act, ruled
that a closely held corporation is a protected person that may exercise a religious objection to a federal
requirement-in that case, certain mandates under the Affordable Care Act ("Obamacare"). Burwell v.
Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2762, 2785 (2014).

212. See Curtis M. Wong, Pennsylvania's W W Bridal Boutique Under Fire For Reportedly
Turning Away Lesbian Brides-To-Be, HUFFPOST: QUEER VOICES (Feb. 2, 2016),

http://www.huffingtonpost.com/2014/08/1 1/ww-bridal-boutique-lesbia n 5668645.html (reporting on a
bridal salon that refused to help a lesbian couple seeking to purchase wedding gowns).

213. See, e.g., Gifford v. McCarthy, 137 A.D.3d 30, 33-34 (N.Y. App. Div. 2016) (describing a
venue owner who refused same-sex ceremony in 2012); Knapp v. City of Coeur d'Alene, 172 F. Supp.
3d 1118, 1120 (D. Idaho 2016) (involving private chapel who owners challenged anti-discrimination
statute); Wong, supra note 212 (describing a bridal boutique that turned away same-sex brides).

2017] 215
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synagogue will perform marriages according to the tenets of their religion,
and the state has no say in the matter.214 But, the issue becomes a great deal
murkier when owners or operators of a wedding chapel that is open to the
public decide to pick and choose what marriages they will and will not host
or perform.

In Idaho, a married couple, who assert that both partners are "ordained
ministers with the International Church of the Foursquare Gospel,"
operating the for-profit Hitching Post Wedding Chapel, were confronted
with a local nondiscrimination ordinance.2 15 After the Ninth Circuit Court
of Appeals struck down Idaho's ban on same-sex marriage, they
temporarily closed down the chapel and have since refused to perform or
allow same-sex weddings on the premises.2 16 Although the ordinance
contained a religious exemption and the city asserted that the religious
exemption would apply to them, they sued in federal court, asserting that
they were in fear of its enforcement.2 17 On March 25, 2016, the federal
district judge dismissed all of their claims except for economic injuries for
the single day of October 15, 2014, when they might have had a reasonable
fear of enforcement.2 18

Other private wedding chapels have also refused to permit or perform
same-sex weddings.2 19 Even some Elvis-themed chapels in Las Vegas, the
"[M]arriage [C]apital of the [W]orld," have refused on religious grounds!2 20

Although the issue of wedding venues' refusal to perform or permit
same-sex marriage has been widespread, it appears that there has been only
one reported merits decision on that subject to date. Cynthia and Robert
Gifford own and operate Liberty Ridge Farm, LLC, in New York and rent

214. See U.S. CONST. amend. I (prohibiting Congress from establishing a religion or enacting
laws preventing free exercise of religion); see also Everson v. Bd. of Educ., 330 U.S. 1, 14-16 (1947)
(outlining the First Amendment protections for religious freedom).

215. See Zack Ford, For-Profit Wedding Chapel Sues After Idaho Legalizes Same-Sex
Marriage, THINKPROGRESS (Oct. 20, 2014, 4:40 PM), http://thinkprogress.org/gbt/2014/10/20/3581733
/idaho-marriage-chapel-adf/ (reporting on the couple's lawsuit against the City of Coeur D'Alene).

216. See Knapp v. City of Coeur d'Alene, 172 F. Supp. 3d 1118, 1133, 1135 (D. Idaho 2016)
(noting the couple's "insistence that they will refuse to perform same-sex wedding ceremonies").

217. Id. at 1120.
218. Id. at 1120, 1134.
219. See, e.g., Grant Rodgers, Grimes' Gortz Haus to Stop All Weddings in Wake of

Discrimination Complaint, DES MOINES REG. (Jan. 28, 2015, 6:49 PM), http://www.desmoinesregister
com/story/news/investigations/2015/01/28/gortz-haus-owners-decide-stop-weddings/22492677/
(reporting on a private wedding venue in Iowa refusing a same-sex couple).

220. See Cavan Sieczkowski, Elvis-Themed Las Vegas Chapel Refuses to Hold Gay Weddings,
HUFFINGTON POST (Oct. 20, 2014, 12:07 PM), http://www.huffingtonpost.com/2014/10/20/elvis-
themed-vegas-gay-weddings_n_6014550.html (reporting at least one Elvis-themed Las Vegas chapel
refusing to marry same-sex couples "for Biblical reasons"). It is, of course, impossible to know what
"the King's" position on this subject would be.

216 [Vol. 42:191
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out part of the farm for both religious and secular wedding ceremonies and
receptions.22 1 In October 2011, they refused to host a wedding of two
women on religious grounds.222 The women filed a discrimination
complaint with the New York State Division of Human Rights, which
awarded each of them $1,500 in compensatory damages, imposed a
$10,000 fine, and ordered the Giffords to cease and desist their
discriminatory practices.223 The New York State Supreme Court, Appellate
Division, upheld the Division's of Human Rights judgment against multiple
challenges, including the Giffords' free exercise of religion.224

Likewise, there appears to be only one reported judicial decision on the
refusal of a wedding photographer to be hired for a same-sex ceremony. In
Elane Photography v. Willock, a private company in New Mexico, which
acknowledged that it is a public accommodation, refused to be hired for a
same-sex "commitment ceremony."2 25 (This was not a wedding per se, as
the state of New Mexico had not yet authorized same-sex marriages.2 2 6)
One of the women who had been denied service filed a discrimination
complaint with the New Mexico Human Rights Commission, which ruled
in her favor.227 Elane Photography appealed through the state courts to the
New Mexico Supreme Court, which upheld the decision.228 The court
rejected all of Elane's defenses, including free speech and free exercise of
religion.2 2 9

In February 2017, the Washington State Supreme Court upheld
damages and an injunction against a flower shop and its owner for refusal
to provide flowers for a same-sex wedding.23 0 The court rejected the
owner's claims of violation of her rights to free speech (i.e., against
"compelled speech"), free exercise of religion, and free association.23'

The Oregon Bureau of Labor and Industry ordered bakery owners to
pay an astonishing $135,000 in damages for emotional suffering to a same-

221. Gifford v. McCarthy, 137 A.D.3d 30,33 (N.Y. App. Div. 2016).
222. Id. at 34.
223. Id
224. Id. at 40-42 (finding no violation of First Amendment rights).
225. Elane Photography v. Willock, 309 P.3d 53, 58-59, 61 (N.M. 2013).
226. Griego v. Oliver, 316 P.3d 865, 889 (N.M. 2013) (redefining civil marriage in December of

2013 to include same-sex couples).
227. Elane Photography, 309 P.3d at 60.
228. Id.
229. Id. at 60.
230. State v. Arlene's Flowers, Inc., 389 P.3d 543, 548, 568 (Wash. 2017).
231. Id. at 556, 568.
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sex couple to whom they had denied service.232 While such a large fine
seems grossly disproportionate, it was clearly meant to send a signal to
business owners in general not to discriminate against same-sex couples or
risk grave consequences.233

Similarly, in Craig v. Masterpiece Cakeshop, a Colorado court of
appeals upheld the decision of that state's Human Rights Commission that a
"cakeshop" violated that state's Anti-Discrimination Act by refusing to
design and create a cake to celebrate a same-sex wedding.23 4 The owner,
Phillips, had asserted that requiring him to do so violated his rights to free
exercise of religion and to free speech-in this case, his alleged right not to
be compelled to speak (i.e., tacitly approve of the wedding).235 In June
2017, the U.S. Supreme Court agreed to hear the case to resolve the
following question:

Whether applying Colorado's public accommodations law to
compel Phillips to create expression that violates his sincerely
held religious beliefs about marriage violates the Free Speech or
Free Exercise Clauses of the First Amendment.236

This high-profile case has attracted multiple amici, with, among others, the
United States supporting petitioner Masterpiece Cakeshop237 and the
American Bar Association supporting the respondents.238

232. Sweet Cakes by Melissa' Pays $135,000 Fine to Outraged Gay Couple, BREITBART NEWS

(Dec. 28, 2015), http://www.breitbart.com/big-government/2015/12/28/sweet-cakes-by-melissa-pays-
135000-fine-to-outraged-gay-couple/.

233. See Casey Parks, Oregon Lawyers: Sweet Cakes by Melissa $135,000 Damage Award was
Justified, OREGONIAN (Aug. 25, 2016, 10:42 AM), http://www.oregonlive.com/portland/index.ssf/2016/
08/oregon lawyers sweet cakes-by.html (discussing damage awards in a variety of cases involving
same-sex discrimination).

- 234. See Craig v. Masterpiece Cakeshop, Inc., 370 P.3d 272, 276, 280 (Colo. App. 2015)
(explaining that the Colorado appellate court upheld the Commission's finding that the refusal to serve
the couple was because of the couple's sexual orientation).

235. Id. at 276, 283.
236. See Petition for Writ of Certiorari, Masterpiece Cakeshop, Ltd. v. Colo. Civil Rts.

Comm'n, 137 S. Ct. 2290 (2017) (No. 16-111), at i (stating the question presented); Masterpiece
Cakeshop, 137 S. Ct. at 2290 (granting writ of certiorari).

237. Brief for the United States as Amicus Curiae Supporting Petitioners, Masterpiece
Cakeshop, Ltd. v. Colo. Civil Rts. Comm'n, 137 S. Ct. 2290 (2017) (No. 16-111).

238. Brief of the Am. Bar Ass'n as Amicus Curiae Supporting Respondents, Masterpiece
Cakeshop, Ltd. v. Colo. Civil Rts. Comm'n, 137 S. Ct. 2290 (2017) (No. 16-111).
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F. Religious Freedom Restoration Acts

In 1993, Congress enacted the federal Religious Freedom Restoration
Act (RFRA) to prohibit the federal government from taking any action that
substantially burdens the free exercise of religion, unless that action
constitutes the least restrictive means of serving a compelling public
interest.239 Then, in 1997, the Supreme Court ruled in City of Boerne v.
Flores, that the federal RFRA was unconstitutional to the extent that it tried
to control the actions of state and local government.2 4 0 As a result, by 2015,
21 states had enacted their own varying versions of religious freedom
legislation.24 '

Pennsylvania's Religious Freedom Protection Act, enacted in 2002,
provides that (with certain exceptions) neither the Commonwealth nor its
political subdivisions may "burden a person's free exercise of religion,
including any burden which results from a rule of general applicability." 242

But the government may impose such a burden, provided that the burden is
"[i]n furtherance of a compelling [state] interest" and is "[t]he least
restrictive means of furthering th[at] compelling [state] interest."243

In the Elane Photography case, discussed above,2" Elane argued that
compelling her to photograph a same-sex couple's ceremony would violate
New Mexico's Religious Freedom Restoration Act (NMRFRA). 24 5 The
New Mexico Supreme Court disagreed because the NMRFRA was not
meant to apply to suits between private litigants, but is rather a restriction
on actions by government agencies that interfere with free exercise.246

In response to same-sex marriage rulings, rulings against businesses
refusing to extend their services to same-sex couples, local ordinances
protecting sexual minorities against discrimination, and a now-rescinded

239. Religious Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat. 1488 (1993);
see also Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2759 (2014) (applying the RFRA
standard, the Court held that the action did not constitute the least restrictive means of serving the
government's interest).

240. See City of Boerne v. Flores, 521 U.S. 507, 534, 536 (1997) (explaining that RFRA upset
the separation of powers and the federal balance by intruding on the states' general authority).

241. 2015 State Religious Freedom Restoration Legislation, NAT'L CONF. STATE. LEGISLATORS

(Sept. 3, 2015), http://www.ncsl.org/research/civil-and-criminal-justice/2015-state-rfra-legislation.aspx.
242. Religious Freedom Protection Act, 71 PA. STAT. AND CONS. STAT. ANN. § 2404(a) (West

2002).
243. Id. § 2404(b).
244. See supra notes 225-29 and accompanying text (discussing Elane Photography v. Willock,

309 P.3d 53 (N.M. 2013)).
245. Elane Photography, 309 P.3d at 60.
246. Id. at 76. Elane may well have had a telling argument as the U.S. Supreme Court has ruled

that a state court's enforcement of a private restrictive covenant constitutes state action. Shelley v.
Kraemer, 334 U.S. 1, 20 (1948).
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Obama administration federal interpretation concerning school bathrooms
for transgender students,2 4 7 several states have considered, and some have
enacted, new versions of state religious freedom laws intended to protect
such businesses. The governor of North Carolina, who signed such a law in
March 2016, intended, inter alia, to nullify provisions in a Charlotte
ordinance expanding protections for gays and lesbians.2 48 A few days later,
the governor of Georgia vetoed a similar measure that would have insulated
businesses refusing service to same-sex couples on religious grounds.2 49

In April 2016, Mississippi Governor Phil Bryant signed into law the
"Protecting Freedom of Conscience from Government Discrimination"
Act.250 The Act was intended to protect persons who refuse to provide
services to people because of religious objection to same-sex marriage."'
Thirteen individuals and two organizations promptly sued in federal court
to enjoin the law from taking effect.25 2 On June 30, 2016, the day before the
law was to go into effect, federal Judge Carlton W. Reeves issued a
preliminary injunction to block it.253 Judge Reeves found that the law
established preferred religious beliefs in violation of the Establishment
Clause, and that its broad religious exemption comes at the expense of other
citizens.254 Governor Bryant has indicated that there will be an "aggressive
appeal" of the ruling.255

247. See Dear Colleague Letter on Transgender Students, U.S. DEP'TS OF JUSTICE, EDUC. (May

13, 2016), https://www2.ed.gov/aboutloffices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf
(summarizing schools' obligations under Title IX during the Obama administration).

248. Steve Harrison, NC. Gov Pat McCrory Signs into Law Bill Restricting LGBT Protections,
CHARLOTTE OBSERVER (March 23, 2016, 5:48 PM), http://www.charlotteobserver.com/news/local/arti
cle67845317.html.

249. Georgia Governor Vetoes Religious Exemptions Bill, TELEGRAPH HERALD (March 28,
2016), http://www.thonline.com/news/nationalworld/article-ce5d679a-f4fa-11e5-ac9f-07236633ff48.h
tml/.

250. Camila Domonoske, Mississippi Governor Signs "Religious Freedom" Bill Into Law,
NAT'L PUB. RADIO (Apr. 5, 2016, 12:55 PM), http://www.npr.org/sections/thetwo-way/2016/04/05/473
107959/mississippi-govemor-signs-religious-freedom-bill-into-law/.

251. Id
252. Barber v. Bryant, 193 F. Supp. 3d 677, 688 (S.D. Miss. 2016).
253. Id at 724.
254. Id at 719, 721.
255. Neely Tucker, U.S. District Judge Strikes Down Mississippi's "Religious Freedom" Law,

WASH. POST (July 1, 2016), https://www.washingtonpost.com/lifestyle/style/us-district-judge-strikes-
down-mississippis-religious-freedom-law/2016/07/0 1/f98dc2ca-3ec9-1 1e6-a66f-aa6cl883b6blstory.ht
ml?utm_term=.766ae8a6d48b. Judge Reeves had already struck down application of the law to protect
clerks who refused to provide same-sex marriage licenses on religious grounds. Id
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III. THE FUTURE?

It should by now be abundantly clear that Obergefell has not ended the
battles surrounding same-sex marriage. Even had the decision been
unanimous, it would have been controversial. But the fact that four Justices,
including the Chief Justice, attacked the decision as a judicial usurpation of
power striking at the very heart of democracy has given impetus and
imprimatur to those who oppose it.256 Arguably, the four dissenters have
harmed the status of the Court itself by giving fodder to those who oppose
not only Obergefell, but other decisions as well, and consider themselves
not bound by decisions with which they disagree. This would be extremely
unfortunate.

At this writing, the United States is in political and legal flux. Justice
Scalia, a reliable vote against all decisions advancing gay rights,257 died in
February 2016.258 The next month, President Obama nominated Circuit
Court Judge Merrick Garland to replace Scalia on the Court, but Senate
Republicans refused to even consider the nomination.25 9

As the 2016 presidential election approached, the two main political
parties officially took diametrically opposing views on these issues in their
official party platforms. The Republican Platform included the following
language:

[O]nly by electing a Republican president in 2016 will America
have the opportunity for up to five new constitutionally-minded
Supreme Court justices appointed to fill vacancies on the Court.
Only such appointments will enable courts to begin to reverse the
long line of activist decisions-including ... Obergefell ... that
have usurped Congress's and states' lawmaking
authority . . .. We support the right of the people to conduct their
businesses in accordance with their religious beliefs and

256. See Mark Strasser, Obergefell, Dignity, and the Family, 19 J. GENDER RACE & JUST. 317,
348-49 (2016) (discussing the future implications of the four vehemently written dissents in Obergefell
as possible grounds for undermining non-unanimous opinions).

257. See Robert E. Rains, The Future of Justice Scalia's Predictions of Family Law Doom, 29
BYU J. PUB. L. 353, 353-55 (2015) (listing "vehement dissent[s]" from Justice Scalia in several gay-
rights cases).

258. Adam Liptak, Antonin Scalia, Justice on the Supreme Court, Dies at 79, N.Y. TIMES (Feb.
13, 2016), https://www.nytimes.com/2016/02/14/us/antonin-scalia-death.html.

259. Stephen Collinson et al., Obama Nominates Merrick Garland to Supreme Court, CNN
(March 16, 2016, 5:09 PM), http://www.cnn.com/2016/03/16/politics/obama-supreme-court-
announcement/index.html.
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condemn public officials who have proposed boycotts against
businesses that support traditional marriage.260

In stark contrast, the 2016 Democratic Party Platform stated:

Democrats applaud last year's decision by the Supreme Court
that recognized that LGBT people-like other Americans-have
the right to marry the person they love.... Democrats will fight
for the continued development of sex discrimination law to cover
LGBT people.... We support a progressive vision of religious
freedom that respects pluralism and rejects the misuse of religion
to discriminate.2

6 1

Within days of his inauguration, newly elected President Trump
nominated Judge Neil M. Gorsuch to fill Scalia's vacant seat on the
Court.26 2 Gorsuch was confirmed by the U.S. Senate after that body
changed its rules to permit confirmation to a Supreme Court seat by a
simple-majority vote.263 Gorsuch is widely viewed as sharing Scalia's legal
philosophy (and to some extent his writing style).2 64 He quickly fulfilled his
supporters' hopes by dissenting from the summary reversal of Arkansas's
refusal to automatically list same-sex spouses as second parents on birth
certificates.265

Moreover, several of the remaining justices are hardly young. Kennedy
was born in 1936, Ginsburg in 1933, and Breyer in 1938.266 All three have
been staunch supporters of gay rights and were in the majority on
Obergefell.267 Actually, it is not unlikely that President Trump will have

260. REPUBLICANNAT'L COMM., REPUBLICAN PLATFORM 2016 10, 12 (2016), https://prod-cdn-

static.gop.com/media/documents/DRAFT12FINAL[I]-ben_1468872234.pdf.
261. DEMOCRATIC NAT'L Comm., 2016 DEMOCRATIC PARTY PLATFORM 17 (2016),

http://s3.amazonaws.com/uploads.democrats.org/Downloads/2016_DNCPlatform.pdf.
262. Julie Hirschfield et al., Trump Nominates Neil Gorsuch to the Supreme Court, N.Y. TIMES

(Jan. 31, 2017), https://www.nytimes.com/2017/01/31/us/politics/supreme-court-nominee-trump.html?
r-0.

263. Adam Liptak & Matt Flegenheimer, Neil Gorsuch Confirmed by Senate as Supreme Court
Justice, N.Y. TIMES (April 7, 2017), https://www.nytimes.com/2017/04/07/us/politics/neil-gorsuch-supr
eme-court.html.

264. Adam Liptak, In Judge Gorsuch, an Echo ofScalia in Philosophy and Style, N.Y. TIMES
(Jan. 31, 2017), https://www.nytimes.com/2017/01/31/us/politics/neil-gorsuch-supreme-court-nominee
.html.

265. See supra notes 185-88 and accompanying text (discussing the Court's opinion in Pavan v.
Smith, 137 S. Ct. 2075, 2076-77, 2079 (2017) (per curiam)).

266. Biographies of Current Justices, U.S. SUP. CT., http://www.supremecourt.gov/about/biog
raphies.aspx (last visited Dec. 4, 2017).

267. Scott Patrick Johnson, An Analysis of the US. Supreme Court's Decision Making in Gay
Rights Cases (1985-2000), 27 OHIO N.U. L. REV. 197, 225-26 (2001).
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more than one seat on the Court to fill, which could change its overall
ideological balance.2 68 Only one thing is certain: the struggles for and
against gay rights in the United States will continue far into the indefinite
future.

IV. A WAY FORWARD?

Advocates for the rights of sexual minorities quite reasonably want the
same rights, on the same terms, as everyone else. Unquestionably, that wish
runs counter to many persons' sincerely held religious or moral beliefs.
Either side can, and often does, take an absolutist approach.269 Sexual
minorities often want to compel all people to recognize and deal with them
as equals in all matters, including matters with religious overtones.2 70

People who object for sincere religious reasons (or possibly less sincere and
less religious reasons) often want not only to refuse to accommodate sexual
minorities, but, as in the cases of Roy Moore and Kim Davis, to prevent
others from doing so. 271

Cogent arguments can be made on each side of this divide. Sexual
minorities may justifiably argue that private prejudices can never be the
basis for public policy.2 72 They may assert that public officials are sworn to
uphold the law, and if they feel they cannot do so, their duty is to resign.
They may argue that private individuals or entities, for-profit or otherwise,
which enter into the stream of commerce, must make their services
available to all individuals on an equal basis. Further, should it become
acceptable for public officials or private entities providing public
accommodations to discriminate on the basis of sexuality, this will readily
lead to other forms of divisive discrimination. For instance, could a baker
refuse to bake a cake or a florist refuse to provide flowers for a marriage
involving an interracial couple, an interfaith couple, a Jewish or Muslim or
Greek couple, a second marriage, a marriage where the parties are "living in
sin," a marriage that has already produced a child, a marriage where the
bride is pregnant, a marriage where one of the parties is not a virgin, etc.?
Recognizing that prejudice will not end overnight with or without a
Supreme Court decision, is it not better to enforce nondiscrimination with

268. Eric Segall, Opinion, What Will Trump's Supreme Court Look Like?, NEWSWEEK (Nov.
17, 2016, 7:50 AM), http://www.newsweek.com/what-will-trumps-supreme-court-look-521581/.

269. See Chai R. Feldblum, Moral Conflict and Liberty: Gay Rights and Religion, 72 BROOK.
L. REv. 61, 62-63 (2006) (explaining how opposing groups "tend to talk past each other").

270. Id.
271. Id. at 63.
272. See Palmore v. Sidoti, 466 U.S. 429, 433 (1984) ("The Constitution cannot control such

[racial] prejudices but neither can it tolerate them.").
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the hope that, over time, prejudice will dissipate? Probably relatively few
Americans today really believe that stores should be allowed to refuse
service based on race or religion, or that black Americans should have to sit
in the back of the bus, as was the law in many places until our country took
a firm stand on these matters a half century ago.273

On the other side, persons of certain religious beliefs may assert that
they should not be compelled to commit acts that force them to commit
what they believe to be sin, nor be complicit in sin, and that the Free
Exercise Clause was specifically designed to prevent such a result. They
may assert that at least as long as sexual minorities have other options
readily available to them to achieve their desired ends (for instance, a
marriage license issued by the clerk at the next window or bouquets from
another local florist), those with religious objections should be allowed to
adhere to their sincere beliefs. They may assert that they should be
protected against compelled speech they find objectionable.274 They might
ask whether, if they can be forced to bake a cake for a same-sex marriage, a
bakery owned by a same-sex couple could be compelled to bake a cake
with an anti-gay message.27 5 They may assert that compelling individuals to
act against their sincere beliefs or risk a heavy fine or going out of business
will only heighten antagonisms, not diffuse them.

Recognizing that no solution to this dilemma will please everyone, I
offer the following as a possible roadmap:

1. All government officials, at all levels, must perform the same
services for same-sex couples they perform for all other couples, unless:

a. the service is immediately made available by another
government official,

b. with no delay or inconvenience to the applicant(s), and
c. at no or insignificant expense to the public.

2. Private entities operating public accommodations (wedding chapels,
florists, photographers, bakers, seamstresses, etc.) must accommodate the
entire public, unless:

273. See, e.g., Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954) (striking down "separate but
equal" segregation laws in public education on equal protection grounds under the Fourteenth
Amendment).

274. See Glickman v. Wileman Bros. & Elliott, Inc., 512 U.S. 457, 470-72 (1997)
(distinguishing forced participation of financing generic advertising from impermissible actions that
require individuals to seemingly subscribe to an ideological message, even if they personally object).

275. This is not a fanciful hypothetical. The Colorado Court of Appeals in the Masterpiece
Cakeshop case distinguished prior decisions of the Colorado Civil Rights Division that bakeries had not
violated the Colorado Anti-Discrimination Act when they had refused, for example, to bake bible-
shaped cakes with inscriptions such as, "Homosexuality is a detestable sin. Leviticusl8:2." Craig v.
Masterpiece Cakeshop, 370 P.3d 272, 282 n.8 (Col. App. 2015).
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a. a religious objector would be compelled to make explicit speech
contrary to his or her sincerely held religious beliefs, such as:

i. an officiant being compelled to perform a marriage
ceremony contrary to his or her religious beliefs, or

ii. a baker being compelled to explicitly endorse same-sex
marriage (not merely bake and decorate a cake).

Unquestionably, the compromise above would leave many people, on
both sides of our cultural/religious divide, unhappy, and leave many
questions to be litigated. How much public expense is insignificant, when
does nonverbal speech become explicit, etc.?

On the other hand, a clear ruling by the Supreme Court in the pending
Masterpiece Cakeshop case that bakers have no constitutional right to
refuse their services for same-sex weddings would have the advantage of
providing a relatively clear rule for bakeries and most other private
businesses, although wedding chapels and venues might perhaps have
stronger claims for an exception.276 But such a ruling would also invite a
hodgepodge of state and local legislation trying to carve out exceptions to
the nondiscrimination rule.277

A ruling that bakers do have a constitutional right not to provide their
services would likewise settle that matter, but leave unclear the status of
florists, photographers, etc. Advocates for same-sex couples could
reasonably argue that making a floral arrangement or sewing a wedding
dress does not entail the sort of expressive conduct involved in making
icing on the cake saying, for instance, "God Bless the Marriage of Mary
and Sue."

No solution will satisfy all parties. Perhaps it is time to look for
compromise.

276. Terri R. Day & Danielle Weatherby, Contemplating Masterpiece Cakeshop, 74 WASH. &
LEE L. REV. ONuNE 86, 88 (2017) (arguing that cases like Masterpiece Cakeshop will improve insight
into future cases); see also Nelson Tebbe, Religion and Marriage Equality Statutes, 9 HARV. L. &
POL'Y REV. 25, 46-47 (2015) (asserting that existing institutions such as chapels may be exempted).

277. See supra nn.239-255 and accompanying text (describing the rise of new religious
freedom legislation in response to rulings, laws, and executive action on nondiscrimination).
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