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response time and the format of the questions.
The IHS questionnaire was in English and contained fifteen pages of

questions, divided into three sections, with an additional three pages of
notes that mostly consisted of definitions of the terms used. 122 Each of the
three sections of the questionnaire included twelve sets of questions. 123 For
many of these questions, the respondents were requested to simply check
the appropriate box; for other questions, respondents were asked to provide
narrative information. 124  Respondents were encouraged to file their
questionnaire responses electronically and were told not to worry about
changes in the questionnaire format. 125 The narrative boxes in the first
section of the form, dealing with regulation, were quite small and consisted
of one single spaced line. For some of the questions about regulation, there
was no opportunity to provide narrative information. 26 Other questions

121 Id. (The CCBE did not answer the questionnaire it received. The CCBE did, however,

write a letter to the European Commission as well as to the Institute suggesting that the
deadline was "too short given the complexity of the questions."). For additional information
on the CCBE, see infra notes 383-388.

122 IAIN PATERSON ET. AL., RESEARCH REPORT: ECONOMIC IMPACT OF REGULATION IN THE

FIELD OF LIBERAL PROFESSIONS IN DIFFERENT MEMBER STATES: REGULATION OF
PROFESSIONAL SERVICES: REGULATION OF PROFESSIONAL SERVICES: STUDY FOR THE
EUROPEAN COMMISSION, DG COMPETITION: FINAL REPORT-PART 3-REFERENCES AND

ANNEXES, at Annex ES (Jan. 2003), available at http://ec.europa.eu/comm/competition
/liberalization/conference/prof services-ihspart_- 3.pdf [hereinafter IHS REPORT, PART 3].

123 Id. Part 1 of the Questionnaire was entitled "Information On Professional
Regulations" and included five sets of questions: (I) General Information; (2) Organizational
Characteristics of the Profession, including how regulations are created, implemented and
enforced; (3) Market Entry Regulations; (4) Regulations on Market Behavior; (5) Other
Instruments for Quality Control. Part II of the Questionnaire was entitled "Background to
the Regulatory Framework" and included questions about: (1) Changes, Reforms and
Innovations in Regulations; (2) Regulations Currently Being Reviewed; (3) Reasons for
Regulation/Liberalization. Part III of the Questionnaire was entitled "Structure and
Dynamics of the Profession" and included four additional questions: (1) Data Source-Year;
(2) Membership of the Professional Body; (3) Stages in access to the profession; and (4)
Questions about the profession as a whole, including figures for total employment, size,
number and nationality of firms, market concentration, turnover, and other topics. Id.

124 Id. at Annex E3, p. 1 (Data sheets were completed "electronically" and contained two
question formats: (1) "yes" or "no" questions requiring the participant to click a square box;
and, (2) questions requiring a word or sentence answer to by typed into a rectangular box).

125 Id. at Annex E3, p. 17 (stating that an electronic version was preferred and that "on
filling out this document electronically it may increase in length and lose its original 'shape'.
This is not important: just send the filled-in version without regard to appearance.").

126 Id. at p.7. For example, Questions 4.7 and 4.8 asked whether there were special
regulations on interprofessional co-operation and if so, to check off one of five boxes to
explain whether it is completely forbidden or the context in which it is partially forbidden;
these questions did not ask the respondent for any narrative comment other than to describe
their regulation if the boxes were inaccurate. The questions did not ask respondents to
provide any reasons for the regulation.
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about regulation provided the opportunity for narrative explanation.127 In
no case, however, were the respondents asked for any explanation of, or
justification for, their regulations.

The narrative boxes in the second section consisted of 1 x 3 inch
squares, although respondents were invited to indicate if they wanted to
include a longer exposition, report, or study results. (This section of the
questionnaire asked for information about areas in which regulation had
changed in the last ten years, information about regulations currently under
review, and information about regulations in other counties and the reasons
for their liberalization or regulations.) The third section called for
numerical data of various sorts.

In November 2002, after it had sent a letter to the Commission and
IHS expressing concerns about the IHS questionnaire and study, the CCBE
met with Commission representatives to discuss these issues. 121 The CCBE
expressed four concerns during this meeting: (1) that the questionnaire did
not fit the legal profession; (2) that the terminology used was unclear or
imprecise on several points; (3) that the questionnaire did not ask why
certain regulations were in place; and (4) that in light of the tight time
schedule, the CCBE had concerns about the quality of the study.1 29

According to the CCBE, the Commission responded, inter alia, by stating
that there was "no per se query of professional rules for the moment." 1 30

The IHS Study is dated January 2003131 but was made public in March

127 Id. at p. 8. Question 5.1, which asked whether there "was special information or

benchmarking systems for the profession, where information about the quality of services of
individual firms is given?" If so, respondents were directed to "please describe briefly and
give a short overview of the experience with these instruments."

128 See Competition: Study on the Economic Impact of Member States' Regulation in the
Field of Liberal Professions, supra note 117, at 4 (On November 6, 2002 the CCBE met
with the Directorate General Competition of the European Commission to discuss concerns
raised by the July 2002 study conducted by the Austrian Institute for Advanced Studies.
These concerns were also communicated in a letter sent by the CCBE to the Austrian
Institute and the Commission prior to the meeting).

12 9 Id. at 4-5.

130 Id. at 5:

At the meeting, the Commission noted that the primary objective of the study was
fact finding in the field of liberal professions, but that there was no plan to date for
what it would do with the information received. Further, it was indicated that there
was no per se query of professional rules for the moment.

The CCBE was informed that the final report of the Austrian Institute would be
made available to the public at the beginning of 2003.

131 See European Commission: DG Competition: Professional Services: Studies,

http://ec.europa.eu/comm/competition/sectors/professional-services/studies/studies.html
(last visited Oct. 31, 2008) (includes separate links to the three parts of the report; Part 1 is
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2003 in conjunction with European Commissioner Monti's launch of the

stocktaking Stocktaking Exercise.1 32  Commission representatives have
indicated that the IHS Study was the first of its kind. 13' The sections that
follow discuss the IHS Study and this Stocktaking Exercise.

B. The March 2003 Launch of the European Commission's Stocktaking
Exercise

1. Berlin Speech by Commissioner Monti

The European Commission launched its liberal professions
Stocktaking Exercise on March 21, 2003 in Berlin in a speech by EC
Competition Commissioner Mario Monti to the German
Bundesanwaltskammer (BRAK). 134  The BRAK (which is referred to in
English as the German Federal Bar) is an umbrella organization for

entitled "Economic impact of regulation in the field of liberal professions in different
Member States Regulation of Professional Services, Study for the European Commission,
DG Competition by Institut ftir Hohere Studien (IHS), Wien, January 2003."). For the
general Commission webpage on professional services, see European Commission: DG
Competition: Professional Services: Overview http://ec.europa.eu/comm/competition/sectors
/professional services/overview_en.html (last visited Oct. 31, 2008) [hereinafter European
Commission, DG Competition].

132 Bundesrechtsanwaltskammer [Chamber of Government Attorneys] (BRAK): Altere
Meldungen [Senior Reports]: Wettbewerb und Freie Berufe [Competition and the Liberal
Professions]/ Europaische Konferenz der BRAK [BRAK European Conference],
http://www.brak.de/seiten/05-01.php#euro (last visited Oct. 31, 2008) ("Auf der Konferenz
nahm Wettbewerbskommissar Monti erstmalig Stellung zu den Ergebnissen des Institutes fir
Hbhere Studien in Wien." [At the conference, Competition Commissioner Monti for the first
time adopted the position espoused by the Institute for Advanced Studies, Vienna.)
[hereinafter BRAK, Wettbewerb].

133 See, e.g., Anne-Margrete Wachtmeister, Head of Unit: Liberal Professions Team: DG
Competition, Overview of the Commission's Stocktaking Exercise (Part I), Address Before
the Liberal Professions Conference (Oct. 28, 2003) (on file with author) [hereinafter
Remarks of Wachtmeister at the October 2003 Conference] (a transcript of the speech was
previously available at http://ec.europa.eu/comm/competition/sectors/professionalservices
/conferences/20031028/index.html):

[T]he [IHS] study is, to our knowledge, the first of its kind, as an economic
overview of the professions in the EU. This fact should be considered in any
assessment of its methodology and findings. Part of our recent work has therefore
been to review the significant body of academic research on the economic effects
of regulation in the professions.

134 Mario Monti, Comm'r for Competition: European Comm'n, Competition in

Professional Services: New Light and New Challenges, For Bundesanwaltskammer Berlin
(Mar. 21, 2003) available at http://ec.europa.eu/comm/competition/liberalization
/conference/speeches/mmonti berlin_032003_en.pdf [hereinafter Monti Berlin 2003
speech].
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Germany's official lawyer regulatory entities. 135 Commissioner Monti had
been invited to address a three-day BRAK conference that focused on the
meaning of the Wouters and Arduino cases. 36  During his speech,
Commissioner Monti announced that the European Commission would
initiate a Stocktaking Exercise that focused on the liberal professions and
that it was important to examine whether the existing regulations were
necessary. 137  He explained the purpose of the Stocktaking Exercise as
follows:

The present level of rules and regulation of liberal professions owe
some debt to historical convention. How many are still needed in the
modem world? Do they hinder or favour the development of the
sector? Let me be provocative: Do they protect the consumers or the
professionals? I propose to assess whether existing rules and
regulations, which, remember, were devised and enacted in a very

13' Dierk Mattik, Regulation of the Lawyer Profession and the Duties and Functions of
the Lawyer Organisations in Germany, DEITSCHERANWALTVEREIN [GERMAN BAR
ASSOCIATION] at 2, 4, available at http://www.anwaltverein.de/downloads
/regulation.rtfPHPSESSID=fd3e57eef7ec9343b401e0436046332d. The DAV, which is the
German voluntary bar, offers the following English explanation of the BRAK:

[I]n consideration of the tradition established in German law, the implementation
and application of the law affecting lawyers has been transferred [by the German
legislature] to a particular authority (Rechtsanwaltskammer; regional bar), which
are staffed by members of the profession.

The 28 regional bars themselves are amalgamated at the federal level into the
German Federal Bar (Bundesrechtsanwaltskammer; "BRAK") in the form of
compulsory membership. The BRAK is also a public law corporation. The BRAK
must fulfill the tasks allocated to it by law. These include, among others, in
particular:

* in questions that affect all of the regional bars, ascertaining the opinions
of the individual bars and establishing the majority opinion through
common discussion;

" in all matters that affect all of the regional bars, presenting the opinion of
the German Federal Bar to the competent authorities, courts, and
organisations and to represent all regional bars to these institutions.

136 BRAK, Wettbewerb, supra note 132 ("Vom 20.3. bis 22.3.2003 fand die vierte

Europiische Konferenz der BRAK in Berlin statt .... Thema der Konferenz waren die
Auswirkungen der Kartellrechtsprechung des EuGH, insbesondere der Urteile vom
19.2.2002 ("Wouters" und "Arduino") auf das nationale Berufsrecht." [From March 20 to
March 23, 2003, BRAK's fourth European conference took place in Berlin .... The
conference's theme was the effects of the ECJ's cartel jurisdiction, especially the effects of
the judgments of February 19, 2002 (Wouters and Arduino) on national labor law.]).

137 Monti Berlin 2003 speech, supra note 134, at 10-12.
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different economic context to that which exists today, continue to
serve the legitimate purposes of the protection of the public interest.
I would also like to assess whether they are the most efficient
mechanisms available in the current market situation.

It is clear that across the [European Union] there are different
regulatory mixes. As the study shows, different regulatory choices
produce different outcomes in the market and it is possible that some
regulatory mixes have more beneficial market outcomes than others.
It should be difficult to argue against those that have the least
distorting effect on the workings of the market, while delivering the
same, or even higher, turnover.

This speech signaled the launch of the Stocktaking Exercise.

2. Simultaneous Publication of the IHS Study

During his March 2003 speech to the BRAK, Commissioner Monti
also announced the results of the IHS Study.139 Following Commissioner
Monti's speech, the European Commission posted the IHS Study on its
website.1

4

138 Id. at 11. Mr. Monti's additional comments about the stocktaking exercise included
the following paragraph which appeared before the quoted paragraphs:

In the light of the outlined market trends, current regulatory trends and case-law
developments, I believe the time is right to take stock. My services and myself are
increasingly asked for our views on various types of rules and regulations in the
sector of professional services. It is the Commission's role as the guardian of the
Treaty continuously to monitor markets, to ensure that competition in the internal
market is not distorted and to propose action where necessary and justified. In this
my colleague in charge of the Internal Market, Mr. Bolkenstein and myself, are
working together in parallel.

Our aim will be to better understand and evaluate the present market situation. To
evaluate to what degree the consumer is satisfied, whether there are artificial
barriers to the optimal use of resources as well as whether improvements to the
existing rules and regulations are possible. To do this, further informed input is
needed in the first place from those directly concerned, such as users of services,
service providers and those responsible for the regulations.

Id. at 10-11. Mr. Monti also commented that he hoped the exercise could serve as a
stimulus for rethinking public regulation. He encouraged countries to learn how things are
done in other countries and to keep their minds open to new solutions. Id. at 11-13.

39 Id. at 8-10.
140 European Commission, DG Competition, supra note 131:

At the time of Commissioner Monti's speech, DG Competition published an
independent study on regulation in the professions carried out by the Institute for
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The study, entitled Economic Impact of Regulation in the Field of
Liberal Professions in Different EU Member States, consisted of three
lengthy sections: Part 1 was the main report, 14 1 Part 2 was entitled "Case
Studies," 142 and Part 3 was entitled "References and Annexes." 143 The final
paragraph of the Report's Executive Summary stated the IHS's views that
there was too much professional services' regulation in some EU Member
States. It stated in part: "We are led by this study to the overall conclusion
that the lower regulation strategies which work in one Member State might
be made to work in another, without decreasing the quality of professional
services, and for the ultimate benefit of the consumer." 144

The European Commission's own summary of the IHS Study echoed
the conclusion that that there appeared to be too much professional services
regulation in some countries since the countries with higher levels of
regulation did not appear to have fewer complaints than countries with
lower levels of regulation:

In order to gather structured information on different regulatory
regimes affecting liberal professions and on their economic effects,
the Competition Directorate-General commissioned in 2002 an
independent study on the economic impact of regulation in the field
of liberal professions in the different Member States. The report was
finalised in March 2003 and is available on the Competition
Directorate-General's Internet [website]....

The study develops 'regulation indices' for comparisons among the
professions covered by the study, these being legal services (lawyers

Advanced Studies in Vienna, Austria. In order to obtain an overall understanding
of the regulation of liberal professions DG Competition also invited interested
parties to comment on the justification for and effects of restrictive rules and
regulations in the professions.

See also Commission XYXIIlrd Report on Competition Policy 2003 (Published in
Conjunction with the General Report on the Activities of the European Union-2003), ISSN
0259-3157 (2004) at 60, para. 189, available at http://ec.europa.eu/comm/competition
/annual-reports/2003/en.pdf [hereinafter EU 2003 Competition Report] ("An independent
study carried out for the Commission by the Vienna-based Institute for Advanced Studies
(IHS) was made accessible to the public by the Competition DG in order to stimulate the
debate.").

141 IHS REPORT, PART 1, supra note 119 (141 pages).
142 IAIN PATERSON ET. AL., RESEARCH REPORT: ECONOMIC IMPACT OF REGULATION IN THE

FIELD OF LIBERAL PROFESSIONS IN DIFFERENT MEMBER STATES: REGULATION OF

PROFESSIONAL SERVICES: STUDY FOR THE EUROPEAN COMMISSION, DG COMPETITION: FINAL

REPORT-PART 3-CASE STUDIES: GERMANY, FRANCE, at Annex ES (Jan. 2003), available
at http://ec.europa.eu/comn/competition/liberalization/conference/prof servicesihspart_
2.pdf [hereinafter IHS REPORT, PART 2] (277 pages).

143 IHS REPORT, PART 3, supra, note 122 (forty-nine pages).
144 IHS REPORT, PART 1, supra note 119, at 6.



Northwestern Journal of
International Law & Business 29:1 (2009)

and notaries), accountancy services (accountants, auditors and tax
advisers), technical services (architects and consulting engineers) as
well as pharmacy services (pharmacists in retail business), and
across countries. There is one index for regulation of market entry,
one for regulation of conduct and an overall index. Countries with
most regulations for all professions are Austria, Italy, Luxembourg
and (with one exception) Germany, and possibly Greece. Belgium,
France, Portugal and Spain appear to be in the medium field,
whereas the [United Kingdom], Sweden and Denmark (with the
exception of pharmacists), the Netherlands, Ireland and Finland
show rather liberal regulatory regimes from a comparative point of
view.

The study goes on to point out that there are no apparent signs of
problems in those countries where there is less regulation. The study
data also seem to indicate that low regulation is not a hindrance but
rather a spur to overall wealth creation, because in countries with
low degrees of regulation there are relatively lower revenues per
professional, but a proportionally higher number of practising
professionals generating a relatively higher overall turnover. 145

Because the consequences of the EU Initiative are so significant and
because the European Commission and others continue to rely heavily on
the IHS Study, it is worthwhile to examine this study in more detail. Many
summaries of the IHS Study, including its own Executive Summary,
include the chart shown below which listed the level of regulation for five
professions in fifteen countries, with larger numbers and darker colors
indicating a higher level of regulation: 146

14' EU 2003 Competition Report, supra note 140, at pp. 305-06.
146 Id.; IHS REPORT, PART 1, supra note 119, at 3.
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Total IHS Regulation indices for different professions

Accountants Legal Architects Engineers Pharmacists
Austria

Belgium 1.2

Denmark 0 0
Finland 0.3 1.4 1.3
France
Germany6.65 45

Greece n.a. n.a.

Ireland 3 0 0

Italy

Luxembourg
Netherlands 0 1.5
Portugal n.a. n.a.

Spain 3 .0

Sweden .4 0 0
UK 4. 0 0

In addition to this table, which assigns a number value to the
regulation of five professions in fifteen countries, Part 1 of the IHS Study
included a number of additional tables and charts with data related to the
legal profession. These charts and tables, which are reproduced in the
Appendix to this article, included five tables that summarized the responses
that the IHS had received to the multiple-choice questions contained in its
questionnaire. 147 In each of these tables, the authors provided a color-coded
summary of the data showing which countries had high levels of regulation
and which did not. 148 Following these tables, there was an unlabeled table
entitled "Legal services (Lawyers): IHS Regulation Indices." For each of
the fifteen countries, it listed a regulation index for entry requirements and
conduct requirements, a total regulation index and then ranked the countries
from 1-15 according to their total regulation index, with rank 1 indicating
the heaviest regulation: 

149

147 See Appendix 1, infra (reproduces Table 3-5 Legal Services (Lawyers) General

(summarizing subparts of question 2); Table 3-6 Legal Services (Lawyers): Qualification
Requirements (summarizing questions 3.4-3.7); Table 3-7 Legal Services (Lawyers): Scope
of Activities; Table 3-8 Legal Services (Lawyers): Conduct; Table 5-1 Overview-Legal
Services 2000.

148 IHS REPORT, PART 1, supra note 119, at 28 (explaining color-coding ) and 45-47
(showing color coding in Tables 3-5, 3-6 and 3-7). See also id. at 83 (contains a color coded
summary of market entry regulations/ for all professions and all countries).

141 Id. at 50.
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Legal Services (Lawyers): IHS regulation indices

,Geee ! 3.5 6.0 9.5 1

Aua ia 4.1 3.3 7.3 2
France, 3.9 2.7 6.6 3

ux uemiiburg 3.8 2.8 6.6 3

3.7 2.8 6.5 4
Spain 3.4 3.1 6.5 4
1 t ih!ey 2.6 3.9 6.4 5

Portugal 3.5 2.2 5.7 6
BalgMiu 2.5 2.1 4.6 7
i eiand 2.4 2.1 4.5 8

Fngland&W'ales 2.9 1.2 4.0 9
rthrad 2.1 1.8 3.9 10

Denmark 2.1 0.9 3.0 11

SSwedei 2.0 0.4 2.4 12

F i 0.0 0.3 0.3 13

Although the determination of whether a country had a high level of
regulation was based on point values the study authors assigned to their
multiple-choice questions, for the most part, the study simply articulates the
point values assigned and compares these values to a prior study, without
discussing how the authors decided on the particular weighting system and
why alternative weightings were rejected. 0 With respect to the market
entry regulation index the authors developed, 40% of a country's score was
based on its responses regarding "licensing," with different points assigned
depending on the number of exclusive tasks and shared tasks that a
respondent listed. 151 There was no analysis of the nature of the reserved
tasks-points were simply assigned for the number of reserved tasks listed.
The market entry regulation index allocated 20% to the issue of whether
there were quotas or economic needs test. 152 The remaining 40% weighting
was based on overall education requirements, including the duration of
university education, the duration of compulsory practice, the number of
professional exams, and the number of entry routes to the profession. 153

In setting each country's "score" for the "conduct regulation index,"
25% of the score was based on a country's responses regarding price and
fee regulations; 15% was based on a country's responses regarding

150 Id. at 30-33. The authors used the same methodology to calculate the market entry
regulation index for each of the five professions.

151 Id. at 30.
152 Id. This was an "all-or-nothing" analysis with countries receiving zero points if the

answer was "no" and six points if the answer was "yes."
5 id.
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advertising; 15% was based on a country's responses regarding whether
there were limitations on location, with countries receiving an all-or-
nothing set of point values here; 20% was based on a country's responses
regarding diversification, which included rules about the conditions for
opening branch offices; and 25% was based on combining the score for a
country's regulations regarding inter-professional relationships, meaning
MDPs, and a country's rules regarding acceptable partnership and corporate
forms. 154 The overall index was based on the sum of the market entry and
conduct regulation indices. 155

In addition to this summary table, there were a number of additional
charts and tables that were relevant to legal services. It is difficult to
convey the technical nature of these charts without seeing them;
accordingly, they are reproduced in the Appendix at the conclusion of this
article. These charts were contained in different sections of the study,
including sections entitled "Hypotheses Derived from the Analysis,' 5 6

"Findings Revisited Using GAP-Analysis,' ' 157 and "Excursus: Scope for
Liberalisation by Comparison with Peers."1 58

Although Part 1 of the IHS Study was lengthy and some of it was
technical, 159 its conclusions are relatively straightforward. The authors
concluded that some countries regulate more heavily than other
countries, 60 that the countries with less regulation did not appear to have
more consumer complaints,' 6' and that professional services in the
countries with more regulation appeared to be less efficient and

154 IHS REPORT, PART 1, supra note 119, at p. 32.
115 Id. at p. 33.
156 See Appendix 1, infra (includes Table 5-5 Output measures and degree of regulation

(including legal) Chart 5-1 Distribution of Key Ratios in EU Member States-Legal
Services (which includes information on Professional Density (per Mio. of Population);
Volume per capita in EUR; Volume per person employed in 1,000 EUR).

157 See Appendix 1, infra (Table 5-9 GAP Analysis Table (Including legal services);
Chart 5-5 Productivity vs. Regulation Index-Legal Services; Chart 5-8 Productivity vs.
Regulation index (legal + accountancy + technical); Chart 5-10 Volume per firm in 1000
EUR vs. Regulation Index-Legal Services).

158 See Appendix 1, infra (Chart 5-12 Scope for Reducing Regulation-Assuming
Constant Returns-to-Scales (Legal Services, Illustrative); and Chart 5-13 Scope for Reducing
Regulation-Assuming Decreasing Returns-to-Scales (Legal Services, Illustrative)).

159 IHS REPORT, PART I, supra note 119.
160 See, e.g., IHS REPORT, PART 1, supra note 119, at 82-83 (Chart: Summary Market

Entry Regulations/Color Coding and Overview: Total IHS Regulation Indices for Different
Professions) (reproduced in Appendix 1, infra).

161 See, e.g., EU 2003 Competition Report, supra note 140, at 305-06, 60 para. 189
("This study revealed significantly different levels of regulation between Member States and
between different professions. It found that there was no proof of malfunctioning of markets
in relatively less regulated countries. On the contrary, more freedom in the professions
would, it concluded, allow more overall wealth creation.").
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profitable. 62  Therefore it appeared that countries with higher levels of
regulation could reduce that regulation without adverse affects.' 63 The last
section of Part 1 stated:

In the absence of evidence to the contrary, it is assumed that none of
the markets for professional services has experienced the dire
consequences of market breakdown predicted by theories based on
the presence of conditions known as 'market failure.' Indeed, since
the economic outcomes of professional services in those member
states where they are subject to lower degrees of regulation are
comparable with professional services in more highly regulated
member states, the predictions of public interest theory seem wide of
the mark, and that, on the contrary, regulation could be reduced-at
least to the level of their peers in other member states of the
[European Union]. 164

Part 2 of the IHS Study contained analyses of the five professions in
selected countries, focusing on le6al services in Denmark, Germany, Italy,
England and Wales, and France. Similar to Part 1, this section of the
report contained a number of charts and tables to support its analysis. 166

Part 3 of the IHS Study was approximately forty pages long and
contained four pages of references; the remaining pages included additional
charts and tables that included information on the data used in the study,
including the sources IHS used for various information, information about
the numbers of professionals in each country, IHS's synthesis of the
questionnaire answers, and a copy of the questionnaire itself. 167

The IHS Study has been heavily criticized on both economic and non-
economic grounds by many in the European legal profession; a number of
these critiques are discussed in greater detail infra in Section IV. They
include critiques directed to Part 1 and critiques directed to the case studies

162 See, e.g., IHS REPORT, PART 1, supra note 119, at 119 (reproduced in Appendix 1,

infra: Chart 5-8 Productivity vs. Regulation Index (legal + accountancy + technical,
excluding Belgium)); see also id. at 127.

163 See, e.g., IHS REPORT, PART 1, supra note 119, at 124:

By similar reasoning we can surmise that the degree of regulation in any other
member state can still be reduced by any 'leftwards' and/or 'upwards' movement
up to a point on a 'boundary' delimited by the peers. Thus it may be supposed that
a reduction in the degree of regulation in other countries can still result in an equal
performance in productivity as exists at present, at least, once again based on
comparison with the situation of 'peers'.

'64 Id. at 127.

165 IHS REPORT, PART 2, supra note 142, Table of Contents.
166 Id.

167 IHS REPORT, PART 3, supra note 122.
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that appear in Part 2.168 To my knowledge, neither IHS nor the
Commission has responded publicly to these critiques. Despite the
unanswered critiques, the Commission has relied heavily upon the IHS
Study since it was issued and continues to cite it with approval without
responding to the critiques directed towards it.

3. March 2003 Publication of the Stocktaking Questionnaire-Invitation to
Comment

Less than one week after Commissioner Monti's speech in Berlin, the
European Commission began its Stocktaking Exercise with a document
entitled "Invitation to Comment."'' 69  The Invitation to Comment was a
sixteen page document that consisted of two parts: the first part explained
the rationale for the Stocktaking Exercise and the second part was a
questionnaire that asked many of the questions that had not been included
in the IHS questionnaire. 170 The questions in this second part were divided
into three sections, with some questions addressed primarily to users of
professional services, other questions addressed primarily to service
providers and regulators, and a third section that sought comparative
data. 171

The explanatory section of the Invitation to Comment was almost as
long as the questionnaire itself. In the first section, which set forth the

168 Several commentators have critiqued the case studies aspect of the IHS Report,

arguing that IHS misunderstood some information, omitted key information, and made poor
choices about the jurisdictions selected for the legal services case study. See MARTIN

HENSSLER & MATTHIAS KILIAN, POSITION PAPER ON THE STUDY CARRIED OUT BY THE
INSTITUTE FOR ADVANCED STUDIES, VIENNA, ECONOMIC IMPACT OF REGULATION IN THE FIELD
OF LIBERAL PROFESSIONS IN DIFFERENT MEMBER STATES, (Sept. 2003) available at
http://www.anwaltverein.de/downloads/praxis/Positionspapier-Henssier-Kilian-Englisch-
Endversion.pdf. (This paper is also available in its original language, German, at
http://www.brak.de/seiten/pdf/aktuelles/ihs.pdf.); see also OECD Legal Professions, supra
note 7, at 26-27 (concluding that the IHS study may have overstated its conclusions because:
(1) its assumption that higher turnover equals higher profit could be incorrect; (2) it does not
use a regression analysis to fully control the risk of spurious correlation; and (3) it presents
only a very broad picture of regulation and does not sufficiently take account of different
effects of different forms of regulation in different professions across different Member
States, each of which has its own peculiarities); RBB ECONOMICS, ECONOMIC IMPACT OF

REGULATION IN LIBERAL PROFESSIONS: A CRITIQUE OF THE IHS REPORT (Sept. 9, 2003)
available at http://www.ccbe.eu/fileadmin/user-upload/NTCdocument/rbb ihs-critique-enl
_1 83706206.pdf. [hereinafter RBB ECONOMICS] (RBB Economics is a commercial
company that provides competition expertise to its clients. See infra note 345 and
accompanying text for more information on RBB Economics).

169 Commission Services Working Document, Regulation in Liberal Professions and its
Effects, Invitation to Comment (Mar. 27, 2003) (on file with author) [hereinafter EU
Invitation to Comment].

170 Id.
171 Id. at 9.
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rationale for its Stocktaking Exercise, the Commission referred to the
Lisbon Strategy.17 2  The Commission explained that a key part of the
Lisbon Strategy was developing an internal market strategy for services that
had as its goal a fully functioning, borderless market for EU services and
that the existing and pending directives were designed to facilitate such
seamless service. 173  It further explained that the primary victims of a
dysfunctional internal services market were small and medium sized
enterprises. 174 In the next part of the introductory section, the Commission
provided a brief review of regulation of the "liberal professions." It noted
that there had been recent regulatory reforms in some EU Member States, in
the Commission's own initiatives, and in the OECD initiatives cited
earlier. 175  The Commission cited with approval the principles of high-
quality regulation that emerged from the OECD and provided the following
abbreviated summary of these regulatory principles:

* exclusive rights and restrictions of the freedom to determine
competitive action should be limited to the strict minimum;

* entrance requirements to a profession should clearly relate to
the core tasks of the profession and be determined by public
authorities; and

" whereas small or one-off consumers may in certain respects
need special protection, the same is unlikely to apply to
business to business transactions. 176

The next section of the introduction was entitled "Competition Policy and
Liberal Professions." In this section, the Commission stated its views about
the appropriate overall goal of professional regulation, focusing on cost and
choice:

The Commission's established policy is to fully apply the
competition rules to this sector, whilst recognising its specificities
and acknowledging the liberal professions' special status in the
economies of the Member States and in society in general. The
overall goal must be to improve welfare for all users of professional
services and for consumers in particular: better choice and better
value for money. 177

172 Id. at 2, para. 1. See Lisbon Strategy, supra note 59, for a discussion of the Lisbon
Strategy.

173 Id. at 2-3, para. 2-4 (citing the e-Commerce Directive and the pending directive on

recognition of professional qualifications).
174 Id.
175 EU Invitation to Comment, supra note 169, at 3-6.
176 Id. at 4, para. 8 (citing six much lengthier principles).
177 Id. at 5, para. 10.
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Referring indirectly to the Wouters and Arduino cases, 178 the Commission
noted that professions have certain inherent characteristics which they may
be allowed to retain, even if they are anticompetitive. 179

After providing this introduction to the issues, the Commission
explained its Stocktaking Exercise. The Commission cited the IHS results
and noted that the study pointed out that there were no apparent signs of
problems in countries where there is less regulation and that low regulation
is a spur to wealth creation, rather than a hindrance. 180 It then noted that
this was an opportunity for regulators to re-evaluate and possibly reform
regimes put in place years ago. 81 The Commission explained that it had
instituted the stocktaking because it wanted to:

[U]nderstand and evaluate the present market situation, the degree of
user satisfaction, whether there are artificial barriers to the optimal
use of resources as well as whether improvements to the existing
rules and regulations are possible. To do this, further informed input
is needed in the first place from those directly concerned, such as
users of services, service providers and those responsible for the
regulations. It must be remembered that the above-mentioned study
represents one input, of economic nature, to the debate which is now
launched and where all points of view will be considered. 182

The Commission gave respondents approximately two months to
respond. 1

8 3

178 See supra notes 77-158 and accompanying text for a discussion of these cases.
179 EU Invitation to Comment, supra note 169, at 5, para. 12:

It is also clear from the above-mentioned recent case-law and from the
Commission's practice that some types of rules and regulations must be considered
as inherent to the profession in question and therefore in principle will not be
caught by the prohibition of anti-competitive agreements, decisions and practices.
Indeed, were they prohibited, the profession as such would be deprived of its
essential characters. Without such genuine 'deontological' rules the profession
could not function as a body of professionals providing a particular range of
professional services and there could hence be no potential for competition
between providers of services. The application of the competition rules clearly
must not produce such results.

1"0 Id. at 6-7.
181 Id. at 7, para. 19.
182 Id. at 7, para. 20.
183 The EU Invitation to Comment is dated March 27, 2003; Respondents were asked to

submit comments by May 31, 2003. EU Invitation to Comment, supra note 169, at 8. The
Commission's summary of responses, however, said that respondents had until June 15,
2003 to respond. Commission, DG Competition, Invitation to Comment, Regulation in
Liberal Professions and its Effects, Summary of Responses (Oct. 2003), available at
http ://ec .europa.eu/comm/competition/liberalization/conference/summary-of consultation_r
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Because the consequences of the EU Initiative are so significant and
because the European Commission has relied, and continues to rely, very
heavily on its stocktaking exercise, as well as on the IHS Study, it is
worthwhile to examine the data collected and questions asked. Unlike the
IHS questionnaire, the Commission's stocktaking questionnaire asked
open-ended questions that called for narrative responses. Some of the
questions they asked consumers included the following:

* Please name any reasons that have discouraged you from
making use of the services of this profession.

a Would you like to indicate which, in your view, are the
essential rules that a professional must comply with?

* In your view, to what extent do the users of the services of this
profession need protection through regulation of access to
entry to the profession? Your reply may consider separately
businesses, continuous consumers, sophisticated buyers and
small, one-off consumers.

* In your view, to what extent do the users of the services of this
profession need protection through regulation of professional
conduct? Your reply may consider separately businesses,
continuous consumers, sophisticated buyers and small, one-off
consumers?

* In your view, is the market for the services of this profession a
competitive one? Do you feel you have enough choice both as
far as the provider of services is concerned and in the services
you purchase?

The "providers" section of the questionnaire began with three general
questions. X4 The questionnaire then listed eleven categories of rules and
asked respondents to use a five point scale to indicate "[t]o what extent do

sponses.pdf [hereinafter Summary ofResponses].
184 Id. at 13-14. Question 15 stated:

Would you like to indicate which, in your view, are the essential rules that a
professional must comply with? You may wish to take into account that the e-
commerce Directive lists the examples of independence, professional secrecy and
fairness towards clients and other members of the profession, as professional rules
to be complied with.

Question 16 stated: "The e-commerce Directive also mentions 'the dignity and honour of the
profession'. What exactly do you understand by 'dignity and honour of the profession'? To
what extent do you think this is an important factor for the proper practice of the
profession?" Id. Question 17 consisted of a chart listing eleven categories of rules such as
fee scales, advertising restrictions, MDP bans and territorial restrictions on scope of activity.
For each of these eleven categories, the Invitation to Comment asked respondents to indicate
on a chart, on a scale from -2 to 2 whether the rule in question "act[s] in or against your
interests as a provider of the services?" Id.


