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tax advisor and therefore violated the German constitutional
guarantee of freedom of professional practice.f? Based on this
case, leading German authorities have asserted that a German
lawyer similarly has a constitutional right to form a partner-
ship with a nonlawyer because any limitation is not necessary
to secure the independence, answerability, and confidentiality
of the lawyer.63

B. THE REGULATION OF MDPS IN THE BRAO

Although the first explicit recognition of MDPs came from
the German courts, German MDPs have since been codified in
both the BRAO legislation and the Berufsordnung legal ethics
rules. Lawyer-nonlawyer MDPs were expressly permitted in
the October 1994 revisions to the BRAO.% Section 59a of the
BRAO specifically governs certain lawyer-nonlawyer MDPs.5
It contains two key substantive provisions regarding lawyer-
nonlawyer MDPs.%6 The first identifies the six categories of
professionals with which a lawyer may form an MDP: Paten-
tanwilte (patent lawyers), Steuerberater (tax advisors),

62. See BVerfG [StB] (1982), 219.

63. Seeid.

64, See BRAO, supra note 27, at 603.

65. BRAO section 59a provides as follows:

§ 59a Berufliche Zusammenarbeit
(1) Rechtsanwilte diirfen sich mit Mitgliedern einer Rechtsanwalt-
skammer und der Patentanwaltskammer, mit Steuerberatern, Steu-
erbevollmichtigten, Wirtschaftspriifern und vereidigten Buchpriifern
in einer Sozietit zur gemeinschaftlichen Berufsausiibung im Rahmen
der eigenen beruflichen Befugnisse verbinden. § 137 Abs. 1 Satz 2 der
Strafprozefordnung und die Bestimmungen, die die Vertretung bei
Gericht betreffen, stehen nicht entgegen. Rechtsanwilte, die zugleich
Notar sind, diirfen eine solche Sozietdt nur bezogen auf ihre anwaltli-
che Berufsausiibung eingehen. Im iibrigen richtet sich die Ver-
bindung mit Rechtsanwilten, die zugleich Notar sind, nach den Bes-
timmungen und Anforderungen des notariellen Berufsrechts.
Id. at 601. The BRAO was available on the Internet at the time this Article
was written. See Bundesrechtsanwaltsordnung—§ 59a (visited Feb. 7, 2000)
<http://www.compuserve.de/recht/gesetze/BRAO/p59a.html>.

66. In my view, the remainder of the provisions simply indicate the limi-
tations of the statute implicit in the key provisions or existing law. For exam-
ple, BRAO section 59a(3) provides that German lawyers may associate with
lawyers and the specified nonlawyer professionals from other countries recog-
nized pursuant to section 206, since GATS law require these provisions.
BRAO section 59a(1) provides that the Civil Procedure Code should not be in-
terpreted to the contrary. It further provides that lawyers may not associate
with notaries acting in their notarial capacity but may associate with a law-
yer-notary when that person acts in the capacity of lawyer. See infra note 97
and accompanying text for a further discussion of lawyer-notary MDPs.
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Wirtschaftspriifer (auditors), Steuerbevollmdchtige (tax assis-
tants), and vereidigte Buchpriifer (sworn-in accountants).%’ The
second key provision of BRAO section 59a requires each branch
office of the MDP to have at least one partner in residence.t® In
addition to BRAO section 59a, which expressly authorizes
MDPs, other BRAO provisions necessarily apply to MDPs.

There is one provision of the BRAO that does not directly
govern MDPs but is nevertheless important to the manner in
which an MDP is organized. In 1999, a new German limited
liability provision took effect.®? This provision allows German
law firms to do what is common in the United States, that is, to
incorporate in order to limit the vicarious liability of the law
firm partners. In Germany, one of the major methods for an
organization to limit its liability is to form a GmbH, which is
the acronym for Gesellschaft mit beschrinkter Haftung.’™® For
many years, German law permitted the Wirtschaftspriifer
GmbH and the Steuerberater GmbH."! Indeed, many lawyers
either were members of such a GmbH or were members of a
partnership that had an interlocking relationship with such a
GmbH.2 After criticism about the lack of recognition of a
Rechtsanwalt GmbH,® the German legislature drafted a spe-
cial provision, which took effect in early 1999.74

67. See BRAO, supra note 27, at 601. The translation of the terms Steu-
erbevollmdchtigen and vereidigten Buchpriifer are those provided by German
lawyer Thomas Verhoeven to the ABA Commission on Multidisciplinary Prac-
tice (on file with author).

68. See BRAO, supra note 27, § 59a(2) (“Die Sozietét erfordert eine ge-
meinschaftliche Kanzlei oder mehrere Kanzleien, in denen verantwortlich zu-
mindest ein Mitglied der Sozietdt titig ist, fiir das die Kanzlei den Mittel-
punkt seiner beruflichen T#tigkeit bildet. § 29a bleibt unberiihrt.”).

69. See Gesetz zur Anderung der Bundesrechtsanwaltsordnung, der Pat-
entanwaltsordnung und anderer Gesetze, v. 31.8.1998 (BGBI. I S.2600) [here-
inafter Rechtsanwalt GmbH law].

70. See Heinz-Dieter Assmann et al., The Law of Business Associations, in
INTRODUCTION TO GERMAN LAW 137, 151-52 (Werner F. Ebke & Matthew W.
Finkin eds., 1996).

71. See BERUFSORDNUNG, supra note 44, at 721,

72. See Interviews with Professor Dr. Martin Henssler, Director, Univer-
sity of Kéln Institut fiir Anwaltsrecht [Institute for the Law of Lawyering] in
Cologne, Germany (Nov. 30, 1998 & Jan. 25, 1999).

73. In 1991, Professor Dr. Martin Henssler, director of the University of
Cologne Institute for the Law of Lawyering, suggested that lawyers were be-
ing unfairly disadvantaged because of the lack of recognition of a Rechisan-
walt GmbH. According to one article, “Back in 1991, [Professor Henssler's]
suggestions met only with utter incredulity. ‘In those days I was dismissed as
a complete idiot,’ he remembers with a grin. But yet only three years later the
Bavarian High Court followed his suggestions and declared the GmbH as
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Although the new Rechtsanwalt GmbH law does not di-
rectly regulate MDPs, it will affect German MDPs that choose
this legal structure. In order to obtain limited liability, the
Rechtsanwalt GmbH law requires a lawyer majority with re-
spect to managing partners, capital and voting rights.”> The
policy reason for this lawyer-majority requirement apparently
was to “prevent the domination of a law firm GmbH by ac-
countants, or rather to prevent the fransfer of profits into an
accountancy firm.”” There has, however, been criticism of this
requirement.”’” In addition to the lawyer majority control re-
quirement, the Rechtsanwalt GmbH requires lawyers practic-
ing in this form to maintain minimum malpractice insurance of
5 million Deutsch Marks (DM), which is in excess of the
500,000 DM insurance normally required.”® In sum, BRAO sec-
tion 59a is the key legislative provision regulating lawyer
MDPs, and its major provision is the definition of who may join
an MDP.

C. THE REGULATION OF MDPS IN THE BERUFSORDNUNG

Like the BRAO, the Berufsordnung expressly authorizes
lawyers to practice in an MDP. The eighth chapter of the
Berufsordnung addresses MDPs and contains four sections.”

permissible for lawyers.” Astrid Gerber, The Law Firm Ltd.: Set in Stone,
JUVE RECHTSMARKT, July/Aug. 1998 (English ed.), at 17, 17; see also Bayeris-
ches Oberstes Landesgerict [BayObLG] [Court of Appeals], Zeitschnift fiir
Wirtschaftrecht [ZIP], 23 (1994), 1868. In 1994, the high court based in Mu-
nich ruled permissible the limited liability partnership or lawyer GmbH. As
the next note indicates, however, it took almost four more years before the
legislature adopted such a limited liability partnership provision.

74. See Rechtsanwalt GmbH law, supra note 69.

75. Seeid. § 59c.

76. Gerber, supra note 73, at 19.

T7. See id. (citing criticism by a lawyer practicing in a Rechtsanwalts
GmbH and Professor Dr. Martin Henssler, Director of the University of Co-
logne Institute for the Law of Lawyering).

78. Compare Rechtsanwalt GmbH law, supra note 69, § 59j(2) (requiring
mandatory malpractice insurance in the sum of 5§ million Deutsch Mark for a
Rechtsanwalt GmbH), with BRAO, supra note 27, § 51(4) (requiring 500,000
DM insurance). As of February 2000, 5 million DM was approximately
$2,520,000 and 500,000 DM was approximately $252,000. See Currency Cal-
culator (visited Feb. 9, 2000) <http//www3.dynamind-llc.com/currency
/calculate.cfm>.

79. The title of Chapter (Abschnitt) 8 is “Besondere Berufspflichten bei
beruflicher Zusammenarbeit,” which might be translated as “special profes-
sional obligations in connection with joint practice, including MDPs.”
BERUFSORDNUNG, supra note 44, at 688. In this respect, the 1997 Berufsord-
nung is similar to the 1973 Richtlinien, which also permitted MDPs. The 1963
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In my view, section 30 is the most important aspect of Chapter
8 of the Berufsordnung. This section permits a lawyer to prac-
tice in an MDP only with those categories of individuals listed
in BRAO section 59a and only on the condition that these non-
lawyers agree to abide by the lawyer’s Berufsrecht (i.e., the
BRAO and the Berufsordnung and other law of lawyering pro-
visions).80

Another important aspect of Berufsordnung Chapter 8 is
section 33(2). This section requires a lawyer to ensure that the
Berufsordnung will be upheld by the organization in which the
lawyer practices.8! Chapter 8 also contains provisions that set
forth rights and obligations upon dissolution of an organization,
including an MDP, and that explain that the Berufsordnung
obligations apply regardless of the legal form in which the MDP
is organized.’?

version, however, had not permitted them. See FIRM HISTORY, ESCHE
SCHUMANN, supra note 57, at 120.

The sections in Chapter 8 include the following: § 30 Zusammenarbeit mit
Angehérigen anderer Berufe, § 31 Sternsozietit, § 32 Beendigung einer berufli-
chen Zusammenarbeit, and § 33 Geltung der Berufsordnung bei beruflicher
Zusammenarbeit.

80. This is my translation. The original states:

Ein Rechtsanwalt darf sich mit Angehérigen anderer nach § 59 a

Abs.1 Bundesrechtsanwaltsordnung sometatsf‘al'uger Berufe nur dann

zu einer gemeinschaftlichen Berufsausiibung in einer Sozietit, in

sonstiger Weise oder in einer Biirogemeinschaft verbinden, wenn

diese bei ihrer Titigkeit auch das anwaltliche Berufsrecht beachten.

Dasselbe gilt fiir die Verbindung mit Angehérigen anderer nach § 59

a Abs. 3 Bundesrechtsanwaltsordnung sozietatsfihiger Berufe, sofern

sie in der Bundesrepublik Deutschland t4tig werden.

BERUFSORDNUNG, supra note 44, § 30, at 749.

81. This is my translation. The original states: “Bei beruflicher Zusam-
menarbeit gleich in welcher Form hat jeder Rechtsanwalt zu gewéhrleisten,
daB die Regeln dieser Berufsordnung auch von der Organisation eingehalten
werden.” Id. § 33(2), at 775. This provision ensures that the ethic rules apply,
regardless of the legal form in which the lawyer practices. This provision also
fulfills a similar function as ABA Model Rule 5.1 which says that a “partner in
a law firm shall make reasonable efforts to ensure that the firm has in effect
measures giving reasonable assurance that all lawyers in the firm conform to
the rules of professional conduct.” MODEL RULES OF PROFESSIONAL CONDUCT
Rule 5.1(a) (1983). The results required by this German rule appear stricter
than Model Rule 5.1, although the German rule may signal less clearly than
the ABA Model Rule, the need to institutionalize efforts.

82. Section 32 title is “Beendigung einer beruflichen Zusammenarbeit.”
BERUFSORDNUNG, supra note 44, § 32, at 765. Section 33’s title is “Geltung
der Berufsordnung bei beruflicher Zusammenarbeit.” Id. § 33, at 775.
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Undoubtedly the most puzzling aspect of Berufsordnung
Chapter 8 is section 31, which is entitled “Sternsozietdt.”®3 No
equivalent provision existed before the adoption of the 1997
Berufsordnung. The Sternsozietit provision prohibits MDP
lawyers from participating in certain types of interlocking
partnerships and other business forms.’* According to one
leading German expert, these interlocking relationships have
been common in the past.’> The leading treatise on the Beruf-
sordnung explained that this provision was added after the
committee was told about lawyers who belonged to multiple
firms and had offices in different cities.’6 The policy reason

83. Section 31 provides:

Ein Rechtsanwalt darf sich mit Angehérigen nach § 59 a Abs.1 Bun-
desrechtsanwaltsordnung sozietétsfahiger Berufe nur dann zu einer
Soziet#t, zur gemeinschaftlichen Berufsausiibung in sonstiger Weise
oder in einer Biirogemeinschaft verbinden, wenn diese nicht daneben
einer weiteren Sozietit, Verbindung zur gemeinschaftlichen Beruf-
sausitbung in sonstiger Weise oder Biirogemeinschaft angehéren.
Dasselbe gilt fiir die Verbindung mit Angehérigen anderer nach § 59
a Abs. 3 Bundesrechtsanwaltsordnung sozietétsfihiger Berufe, sofern
sie in der Bundesrepublik Deutschland téitig werden.
Id. § 31, at 757.

84. Irealize that the reference to “partnerships and other business forms”
may sound vague. German lawyers, like U.S. lawyers, have several different
legal forms to choose from when organizing their law practice. Just as U.S.
lawyers may be able to choose among sole proprietorships, partnerships and
limited liability corporations, German lawyers may choose among several dif-
ferent legal forms. One commentator described these forms as follows:

Most of the law firms in Germany are traditionally Sozietéiten, which
are registered as civil law companies (Gesellschaften des biirgerlichen
Rechts or GbR). The GbR is an unincorporated firm which does not
carry any responsibility in civil legal terms because it is not a legal
subject, although it is as far as tax law is concerned.

A second possibility for lawyers, as for other professions, is a
partnership, which is an unincorporated firm with legal capacity.
The reason why partnerships have not been popular amongst the le-
gal community in Germany is to do most probably with its liability
disadvantages [this is the Partnerschaftsgesellschaft]. In contrast to
the Sozietiit, any contract on advice is made between the client and
the partnership. As such all partners are liable immediately and per-
sonally for the partnership.

The GmbH is a limited [liability] company and the only permissi-
ble incorporated company form for lawyers.

Gerber, supra note 73, at 19. The GbR is also known as a BgB-Gesellschaft.
See BERUFSORDNUNG, supra note 44, at 697-726 (describing the various forms
in which a law firm may be organized); Assmann et al., supra note 70, at 165-
71 (describing the law of business associations, including the GbR, Partner-
schaftgesellschaft and GmbH); CLARA-ERIKA DIETL, DICTIONARY OF LEGAL,
COMMERCIAL AND POLITICAL TERMS, GERMAN-ENGLISH 162 (3d ed. 1988).

85. See Interview with Professor Dr. Martin Henssler, supra note 37.

86. See BERUFSORDNUNG, supra note 44, at 758.
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cited for this provision was that clients might be confused if
lawyers were members of different organizations and working
for different offices.8” Perhaps not surprisingly, some leading
commentators have concluded that the Sternsozietdt provision
in section 31 is unwarranted, beyond the authority delegated,
and invalid.®8

In addition to the specific regulations found in Berufsord-
nung Chapter 8, the Berufsordnung contains a few provisions
that expressly refer to MDPs. The most important of these is
Berufsordnung section 3 which provides for MDP-wide imputa-
tion of conflicts of interest.!? The remaining Berufsordnung
provisions address the issue of how the MDP holds itself out to
clients and the world. Berufsordnung section 8, for example,
requires that one only hold oneself out as practicing in an MDP
if there is in fact such a relationship formed in accordance with
BRAO section 59a.9° Berufsordnung section 9 regulates the ac-

87. Seeid.

88. See, e.g., Martin Henssler, Das Verbot der Sternsozietit gemdf § 31
Berufsordnung der Rechtsanwdilte-Eine reformbefiirftige Norm, ZIP, 51/52
(1998), 2121 (criticizing this provision as violating the equal protection provi-
sion in the German Constitution because the Wirtschafispriifer and Steuerber-
ater have no comparable limitation and because there are less restrictive
means to avoid the danger of confusion about the relevant contracting service
provider); see also AGH Nordrhein-Westfalen, NJW, 19.6.1998 (1999), 66
(finding section 31 improper insofar as it said that lawyers may not be part-
ners with nonlawyer professionals, who themselves are members of additional
partnerships; the case left open the question of whether a lawyer personally
can belong to multiple, interlocking partnerships); Arndt Raupach, Global-
isierung, Full Service-Concept und Multi-Disciplinary Practices auf dem Bera-
tungsmarkt, in DER FACHANWALT FUR STEUERRECHT IM RECHTSWESEN 13, 43
(1999) [hereinafter Raupach, MDPs] (writing, as a Big-5-affiliated law firm
founder, that section 31 is an ongoing barrier to MDPs); Matthias Kilian, Das
Verbot der Sternsozietdt-VerstoB gegen Gemeinschafsrecht (Apr. 2000)
(manuscript on file with author) (criticizing section 31 because of the difficulty
created in implementing the EU Lawyers’ Establishment Directive 98/5).

89. See BERUFSORDNUNG, supra note 44, § 3(2), at 80. Section 3(2) pro-
vides:

(2) Das Verbot gilt auch, wenn ein anderer Rechtsanwalt oder (Ange-
horiger eines anderen Berufes im Sinne des § 59 a Bundesrechtsan-
waltsordnung, mit dem der Rechtsanwalt in Sozietét, zur gemein-
schaftlichen Berufsausiibung in sonstiger Weise
Anstellungsverhiltnis, freie Mitarbeit) oder in Biirogemeinschaft ver-
bunden ist oder war, in derselben Rechissache, gleich in welcher
Funktion, im widerstreitenden Interesse berdt, vertritt, bereits
beraten oder vertreten hat oder mit dieser Rechtssache in sonstiger
Weise beruflich befaflt ist oder war.
Id.

90. Section 8 provides: “Auf eine gemeinschaftliche Berufsausiibung darf

nur hingewiesen werden, wenn sie in einer Sozietit, in sonstiger Weise (An-
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ceptable names that the MDP may use. It requires the MDP to
use the same name throughout all of its offices, permits the
MDP to use the names of current or former firm members, but
does not authorize a trade name per se.9! Berufsordnung sec-
tion 10 addresses the issue of letterheads. This section con-
tains four requirements: 1) the name of all partners must be in-
cluded on the letterhead, as well as the name of the firm itself;
2) there must be a designation of all individuals’ professions,
e.g., lawyer, accountant; 3) the letterhead must identify all of-
fices; and 4) the names of professionals who have retired or
separated from the firm may remain on the letterhead only if
the nature of the relationship is clear.”?

D. RECENT COURT DECISIONS REGARDING MDPs

Even after the adoption of the BRAO and Berufsordnung
MDP provisions, the German Constitutional Court played a
significant role in shaping MDPs in Germany.’> In 1998, the
German Constitutional Court ruled that lawyer-notaries (An-
waltsnotare) could form an MDP with certified public account-
ants (Wirtschaftspriifer).* The court cited two different consti-
tutional provisions in support of its decision. First, the court
concluded that a Wirtschaftspriifer-Anwaltsnotar prohibition
violates the constitutional right to free exercise of one’s profes-
sion because it lacks a sufficient basis to justify the restric-
tion.%5 Second, the court concluded that such a ban violated the

stellungsverhiiltnis, freie Mitarbeit) mit soziet4tsfahigen Personen im Sinne
des § 59 a Bundesrechtsanwaltsordnung oder in einer auf Dauer angelegten
und durch tatsschliche Ausiibung verfestigten Kooperation erfolgt.” Id. § 8, at
284,

91. This title of this section is “Kurzbezeichnungen.” Id. at 284; cf.
MODEL RULES OF PROFESSIONAL CONPUCT Rule 7.5 (1983) (permitting trade
names as long as they are not misleading). Germany has had a history of
regulatory concern over firm names. See CONE, supra note 41, at 11:11-11:13
(citing complaints brought by the Diisseldorf bar against U.S. and Frankfurt
law firms because of their letterhead and negotiations about firm names).

92. BERUFSORDNUNG, supra note 44, § 10, at 310-11.

93, The German Constitutional Court has played a very influential role in
shaping the nature of law practice and law firms in Germany. See infra note
97 and accompanying text.

94, See BVerfG, NJW, 8.4.1998 (1998), 2269 [hereinafter Notar case]; see
also WPK Mitt. 1998, 245 mit Anm. Henssler. See supra notes 22-24 and ac-
companying text for a discussion of the distinction between the Notar and the
Anwaltsnotar. This case concerned the latter type of professional.

95. See Notar case, supra note 94 (citing GrundGesetz Art. 12). One Eng-
lish translation of this constitutional provision is as follows: “Article 12 [Right
to choose an occupation, prohibition of forced labor] (1) All Germans have the
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constitutional equal protection clause because it treated
Wirtschaftspriifer differently than Steuerberater, who were
permitted to form such MDPs.% Commentators found this de-
cision of great practical significance because it opened the door
for partnerships among Wirtschaftspriifer and the large, multi-
office law firms that typically include lawyer-notaries.%’
Although the Anwaltsnotar case is the most recent, signifi-
cant constitutional court MDP case, the specter of judicial in-
validation of ethics rules may influence lawyers’ decisions
about how to structure MDPs. Other legal ethics rules invali-
dated in recent years include the prohibition on branch offices
and appearing in courts outside one’s licensing jurisdiction.%8

right to freely choose their occupation, their place of work, and their place of
study or training. The practice of an occupation can be regulated by or pursu-
ant to a statute.” Germany-Constitution (visited Feb. 8, 2000) <http//fwww.
uni-wuerzburg.de/law/ gm00000_.html>.

96. See Notar case, supra note 94 (citing GrundGesetz Art. 3). One Eng-
lish translation of this provision is as follows:

Article 3 [Equality]

(1) Al humans are equal before the law.

(2) Men and women are equal. The state supports the effective reali-

zation of equality of women and men and works towards abolishing

present disadvantages.

(3) No one may be disadvantaged or favored because of his sex, his

parentage, his race, his language, his homeland and origin, his faith,

or his religious or political opinions. No one may be disadvantaged

because of his handicap.

Germany-Constitution (visited Feb. 8, 2000) <http:/www.uni-wuerzburg.de/
law/gm00000_.html>; see also Henssler, MDPs, supra note 61, at 17.

97. See Henssler, MDPs, supra note 61, at 17.

98. See BGH, NJW, 18.9.1989 (1989), 2890 (permitting branch offices).
This branch office ban was not officially changed in the BRAO, however, until
1994. See Gesetz, v. 2.9.1994 (BGBIl. 1 S.2278). The diagrams in JUVE
VERLAG FUR JURISTISCHE INFORMATION, JUVE HANDBUCH 1999/2000:
WIRTSCHAFTSKANZLEIEN, RECHTSANWALTE FUR UNTERNEHMEN 481-90 (1999)
[hereinafter JUVE HANDBUCH 1999/2000] show the tremendous merger activ-
ity subsequent to 1989. See also Junius, supra note 41, at 59-63 (describing
various restrictions on German law practice—including this one—many of
which have since been abandoned).

Effective January 1, 2000, German lawyers are permitted to appear before
all lower courts in Germany (Landgerichte), not just the courts in the lawyer’s
licensing jurisdiction. See Das Gesetz zur Anderung des Gesetzes zur
Neuordnung des Berufsrechts der Rechtsanwilte und der Patentanwilte, v.
17.12.1999, (BGBL. I S.2448 ff); see also Bundesrechtsanwaltskammer, Keine
Beschrinkungen mehr ab dem 1. 1. 2000/ (visited Mar. 6, 2000) <http:/www.
brak.de/brakaction.html>. This law thus changes what commentator Junius
referred to as the second principle or “Single Admission Requirement.”
Junius, supra note 41, at 59. Although this represents a legislative change
rather than a court invalidation of the rule, it shows the tremendous changes
that are still occurring in Germany with respect to legal ethics rules.
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Thus, the Sternsozietit provision described earlier apparently
is ignored by at least some MDPs, in part because they antici-
pate that it would be unconstitutional if challenged.®® In short,
consideration of German MDP regulation must take into ac-
count the BRAO, the Berufsordnung, and also the German
Constitution.

IV. GERMANY’S CURRENT MDP SITUATION

A. 1999 AND 2000 STATISTICS

Given the interest in the MDP issue worldwide, and Ger-
many’s express authorization of MDPs, it is useful to examine
both the extent and nature of Germany’s experience with
MDPs. Unfortunately, although some information is available,
it is difficult to find all the data that would be useful.

Germany had a population of approximately 82 million at
the end of 1997.100 By examining several sources, it is possible
to compare the number of lawyers in Germany with the num-
ber of Wirtschaftspriifer and the number of Steuerberater and to
also determine the number of lawyers with dual qualifications.
In 1999, there were:

e 97,791 German lawyers (Rechtsanwdlte),!0! of which
« 593 were also auditors (Wirtschaftspriifer);102

99, See Interview with Professor Dr. Martin Henssler, supra note 37 (in-
dicating that some Big 5 structures appear to violate the Sternsozietdt provi-
sion but that he has counseled them to ignore the provision because of its un-
constitutionality); see also Kilian, supra note 88.

100. See Statistisches Bundesamt, Mitteilung fiir die Presse 30. Juli 1998
Bevélkerungszunahme 1997 abgeschwicht (visited Feb. 10, 2000) <http:/www.
statistik-bund.de/presse/deutsch/pm/p8231021.htm>. This is in contrast to the
population of the United States, which had a population of approximately 268
million in 1997 and almost one million lawyers. See U.S. BUREAU OF THE
CENSUS, U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED
STATES 1998, at 8 (118th ed. 1998) (providing information on the general
population of the United States); THE WORLD ALMANAC AND BOOK OF FACTS
2000, at 146 (1999) (showing 925,000 U.S. lawyers in 1997 and 951,000 U.S.
lawyers in 1998).

101. See Mitglieder der Rechtsanwaltskammern am 1. Januar 1999 (visited
Feb. 10, 2000) <http://www.brak.de/presse/pressezahlgrod.html> (providing
statistics for 1999 membership in the mandatory bar associations) [hereinafter
Rechtsanwalt Statistics].

102. See Statistische Ubersichten zum Berufsstand (1.1.99) (visited May 25,
1999) <http//www.wpk.de/800x600d/info02.html> [hereinafter Wirtschafts-
priiferkammer Statistics]. These statistics show 116 individuals who were li-
censed as a Wirtschaftspriifer and Rechtsanwalt and 477 individuals who held
triple qualifications as a Wirtschaftspriifer, Rechtsanwalt and Steuerberater.
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e 517 were also sworn-in auditors (vereidigte
Buchpriifer);103
» 1573 were also a type of tax advisor!0
o 55,877 tax advisors (Steuerberater);!05
e 9,611 German certified public accountants
(Wirtschaftspriifer);106
e 4205 sworn-in auditors (vereidigten Buchpriifer);107
and
o 3,842 tax assistants (Steuerbevollmdchtigte);108
In addition to statistics about individuals, there are 1999
statistics for the Steuerberater GmbH, Wirtschaftspriifer GmbH
and the new Rechtsanwalt GmbH. These figures included:
e 5,748 Steuerberater GmbH
o 1,759 Wirtschaftspriifer GmbH (of which 169 had
lawyers as leaders);!10 and
o 78 Rechtsanwalt GmbH!!!

See id.

The Wirtschafispriiferkammer and Rechtsanwaltskammer websites cur-
rently list statistics for the year 2000, rather than 1999. At the time this Arti-
cle was prepared, however, the Bundessteuerberaterkammer still listed 1999
statistics. Therefore, in order to “compare apples to apples,” I have referred to
the 1999 Wirtschafispriifer statistics, rather than the year 2000 statistics cur-
rently posted.

103. See id. (listing 388 individuals with double qualifications as Rechi-
sanwalt and vereidigte Buchpriifer, and 129 individuals with triple qualifica-
tions including Steuerberater to the two titles mentioned above).

104. See Strukturdaten des steuerberatenden Berufs (visited May 31, 1999)
<http://www.bstbk.de/beruf/struktur.html> (including Steuerberater or Steuer-
bevollmdchtigte; file no longer on Internet). The initial posting of 1999 Steuer-
berater Statistics stated that 1573 of Steuerberater and Steuerbevollmagtige
were also licensed as a Rechtsanwalt. See id. (“1573, also 2.8% aller Beruf-
sangehirigen, haben die Qualififikation Steuerberater und Rechtsanwalt.”).
The final version of this statistics page did not include any figures about those
with dual qualifications as a Rechtsanwali-Steuerberater. See Strukiurdaten
des steuerberatenden Berufs zum 381.12.1998 (visited Mar. 6, 2000)
<http//www.bstbk.de/beruf/struktur. html> [hereinafter Steuerberater Statis-
tics]. The 477 triple qualification individuals, see supra note 102, presumably
have been counted again in the 1,573 Steuerberter figure.

105. See Steuerberater Statistics, supra note 104,

106. See Wirtschaftspriiferkammer Statistics, supra note 102.

107. Seeid.

108. See Steuerberater Statistics, supra note 104.

109. Seeid.

110. See Wirtschaftspriiferkammer Statistics, supra note 102,

111. See Rechisanwalt Statistics, supra note 101. But see Mitglieder der
Rechtsanwaltskammern am 1. Januar 2000 (visited Apr. 16, 2000) <http:/
www.brak.de/presse/presse2000zahlgro3.htm> (showing 34 Rechtsanwalts
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Although the Rechitsanwalt GmbH figures were relatively
small, one must remember that the Rechtsanwalt GmbH was
not officially recognized or regulated in the BRAO until 1999.112
Moreover, the seventy-eight law firms organized as an Recht-
sanwalt GmbH represent a fifty-percent increase from the prior
year.!13

While the 1999 BRAK data includes information beyond
the mere numbers of lawyers, such as the gender of German
lawyers, the number of certified specialists, and the legal form
in which lawyers practice (partnership, LLP, etc.), there are no
statistics indicating how many German lawyers practiced in an
MDP, the average size of German MDPs, nor the proportions of
different professionals.!’* This information apparently is not
collected in any systematic fashion.

Anecdotally, it is common to hear that most German MDPs
consist of small firms. For example, when German lawyer Dr,
Hans-Jiirgen Hellwig, who was Vice-President of the largest
German voluntary bar association, the Deutscher Anwaltsver-
ein, testified before the ABA Commission on Multidisciplinary
Practice, he said, “there are many small MDP firms in Ger-
many which have as partners lawyers, accountants and/or tax
advisors.”1> Nevertheless, comprehensive statistics are not
available to show the number or size of MDPs or to confirm
that there are a number of small MDPs in Germany.

B. THE LARGEST LAW FIRMS IN GERMANY INCLUDE MDPSs

Despite the lack of reliable data about the total number or
size of German MDPs, recent reports about Germany’s largest
“law firms” reveal that several are true MDPs and that all of
them are technically MDPs. In the 1999/2000 edition of a ref-
erence book about German law firms, each of the largest ten

GmbH as of January 1, 2000, which is a 56% decrease from the prior year and
less than in 1998). At this time, I have no explanation for why the number of
lawyer GmbH should have dropped so dramatically.

112, See supra notes 69-78 and accompanying text (describing the new
Rechtsanwalt GmbH law).

113. See Rechtsanwalt Statistics, supra note 101,

114. But see Rogowski, supra note 30, at 29 n.48 (stating, without explana-
tion, that “Campell’s ‘rough estimate’ that around 10% of all German lawyers’
practices are multidisciplinary seems much too high”).

115. Hearings Before the Commission on Multidisciplinary Practice (Feb.
4, 1999) (written remarks of Dr. Hans-Jiirgen Hellwig of Germany,
Vice-President of the German Bar Association), aveileble at <http/fwww.
abanet.org/cpr/hellwigl.html> [hereinafter Hellwig Remarks].
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firms was identified as having at least one nonlawyer profes-
sional (Berufstriger):116

1 Oppenhoff & Rédler
Linklaters & Alliance 253 40
2 Bfuckhaus Westrick Heller 238 1
Lober
3 CMS Hasche Sigle Eschen- 991 7
lohr Peltzer
4 Piinder, Volhard, Weber &
Axster 205 18
5 Wessing &  Berenberg-
Gossler 198 5
6 Gaedertz 184 2
7 BBLP Beiten Burkhardt 174 6
Mittl & Wegener
8 Boesebeck Droste 163 2
9 Feddersen Laule Ewerwahn 151 4
Scherzberg et al.
10 Haarmann, Hemmelrath &
Partner 141 81
19 Rodl & Partner!!? 86 180

116. See JUVE HANDBUCH 1999/2000, supra note 98, at 473. “Largest” re-
fers to firms with the greatest number of lawyers.

The German publisher called JuVe Verlag issued in 1998 for the first time
a book that included a narrative about recent changes in the German legal
market, quantitative and qualitative rankings by the book’s editors of leading
German law firms, together with descriptive materials about German firms
and their areas of expertise. See JUVE VERLAG FUR JURISTISCHE
INFORMATION, JUVE HANDBUCH 1998/99: WIRTSCHAFTSKANZLEIEN,
RECHTSANWALTE FUR UNTERNEHMEN (1998) [hereinafter JUVE HANDBUCH
1998/1999]). The JuVe Handbuch 1999/2000 is the second edition of this ref-
erence book. In addition to these books, JuVe publishes a monthly magazine
called JuVe Rechtsmarkt, which carries stories about the German legal mar-
ket.

117. I have included data for Rodl & Partner, ranked 19th, because it was
one of the firms I interviewed. See JUVE HANDBUCH 1999/2000, supra note
98, at 473-74 (listing Rédl & Partner with 86 lawyers and 180 further Beruf-
striger); cf. Dr. Nikolaus Weber, The Threats and Opportunities of Multi-
Disciplinary Practices to the Legal Profession and How to Prepare Your Firm
(June 20, 1999) (conference materials, on file with author) (listing 115 lawyers
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This information is interesting because the data from one
year earlier showed many of these firms as having no nonlaw-
yers.!'8 For example, a 1999 article in the periodical Handels-
blatt identified the same ten firms as the largest in Germany
and reported approximately the same figures for the nonlawyer
Berufstrdger, but the article listed two firms as having nonlaw-
yers.!1? The only law firm among the twenty largest firms that
was listed as having a nonlawyer majority was Rédl & Part-
ner.120

out of a total of 249 professionals, which included 60 lawyers in Germany and
118 nonlawyers in Germany).

118. The “top ten” firms listed in the 1999/2000 JuVe Handbuch were dif-
ferent than the “top ten” firms listed in the 1998/1999 edition. The earlier edi-
tion showed six of the ten firms as having no nonlawyers: Bruckhaus Westrick
Heller Léber; Boesebeck Droste; Schiirmann & Partner; Hengeler Mueller
Weitzel Wirtz; Gleiss Lutz Hootz & Hirsch; Wessing & Berenberg Gossler. See
JUVE HANDBUCH 1998/1999, supra note 116, at 428. By April 1999, however,
JuVe had updated its article to reflect only four of the top ten firms without
any nonlawyers. See E-mail from Juve-Redaktion to author (May 31, 1999)
(on file with author) [hereinafter JuVe E-maill. Similar statistics were found
in an article that appeared in the Handelsblatt at approximately the same
time. See Trends: Recht und Steueren: Die 10 Gréssten Anwaltssozietiiten,
HANDELSBLATT, May 8-9, 1999 [hereinafter HANDELSBLATT]. This article
listed two firms as having no nonlawyers (Gaedertz and Beiten Burkhardt
Mittl & Wegener). See id.

The anecdotal nature of these statistics is obvious when one compares the
JuVe's Spring 1999 figures with the Handelsblatt article figures, which were
also distributed during the Spring 1999. For example, JuVe listed no nonlaw-
yer professionals at CMS Hasche Sigle Eschenlohr Peltzer, whereas the Han-
delsblatt listed five Berufstriger; JuVe listed ten nonlawyers at Wessing &
Berenberg-Gossler, whereas the Handelsblatt listed five nonlawyers; JuVe
listed no nonlawyers at Bosebeck Droste, whereas the Handelsblatt listed two.

Although there are some disparities in these numbers, it seems fair to
conclude that several of Germany’s largest “law firms” in 1999 could be con-
sidered true MDPs and that most if not all of the ten largest firms were tech-
nically MDPs by the end of 1999. Moreover, even a firm such as Beiten Burk-
hardt Mittl & Wegener, which was listed in the JuVe Handbuch 1998/1999 as
having no nonlawyers, has an affiliated tax firm. See Interview with Dr. Dirk-
Reiner Martens, lawyer with Beiten Burkhardt Mittl & Wegener [BBLP], in
Munich, Germany (June 24, 1999) (explaining that lawyers in his firm work
with nonlawyers in the affiliated tax arm).

119. See HANDELSBLATT, supra note 118.

120. See suprae note 117 for the number of nonlawyers at Rodl & Partner.
My statement in the text must be clarified, however. I believe that Rodl &
Partner is the only firm among the 20 largest that has a nonlawyer majority.
The 1999/2000 JuVe Handbuch, however, lists Andersen Freihalter as having
130 lawyers and 130 nonlawyers. I have ignored this statement on the as-
sumption that it is a mistake, a conclusion confirmed by the managing partner
at the firm, now called Andersen Luther Rechtsanwalts GmbH. See E-mail
from Dr. Stefan Kraus, Managing Partner, Andersen Luther Rechtsanwalts
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One reason for the shift is that the German legal market
has changed dramatically within the past twelve months.
There has been a flurry of mergers among German firms and
between German and non-German firms.!2! There also has
been a flurry of lateral hires from other firms, which appears
much more pervasive than in prior years.!22

GmbH to author (Apr. 12, 2000) (on file with author). Thus, the JuVe Hand-
buch statistic is either an editorial mistake or a mistake on Andersen’s part
when providing information.

121. See, e.g., JUVE HANDBUCH 1999/2000, supra note 98, at 3-9, 481-94
(beginning the summary of law firm developments during the prior year with
a sentence saying that hardly a month went by in 1999 without news of larger
mergers and international alliances with German law firms; the 1999/2000
Handbuch, like the earlier edition, also contained charts diagramming the
firms that merged to become Germany’s current large firms); see also Best
Friends Hengeler, Davis Polk and Slaughters Get Serious, INT'L FIN. L. REV.,
Nov. 1999, at 4 (discussing the “integrated team concept” between U.S., Ger-
man and UK. firms); Cameron McKenna Confirms New European Alliance,
INTL FIN. L. REV., June 1999, at 3 (noting the alliance formed with firms from
Germany, Denmark, Austria, Sweden, Belgium, Netherlands and the U.K.);
Continental Firms Merge, INT'L FIN. L. REV., July 1999, at 5 (reporting that
German, French, Italian and Swiss firms merge); Nick Fergison, Merger Fever
Grips German Market, INT'L FIN. L. REV., Sept. 1999, at 85 (“The nineties has
produced more law firm mergers in Germany than anywhere else in the
world.”); Freshfields, Clifford Chance Seal German Mergers, INT'L FIN. L.
REV., Oct. 1999, at 6 (recognizing German-UK firm mergers); Linklaters & Al-
liance Gains Italian Member, INT'L FIN. L. REV., Aug. 1999, at 5 (noting that
the second largest Italian firm joined the Linklaters alliance); Lovell White
Durrant, Boesbecke Droste Announces European Merger, INT'L FIN. L. REV,
Oct. 1999, at 4 (noting that UK and German firms voted to merge); UK Firm
Forges New FEuropean Alliance 24/01/00, (visited Mar. 1, 2000)
<http:/fwww. lawmoney.com/homepage/Display_story/PreviewStory.asp?Story
Num=3700> (describing German firm Graf von Westphalen’s alliance with
firms from the U.K., Denmark, Holland, France and Spain). The first merger
of German and non-German law firms took place in 1997 when German firm
Bruckhaus Westrick Stegemann merged with Austrian firm Heller, Liber,
Babhn & Partner to form Bruckhaus Westrick Heller Léber. See Merger Cre-
ates Bruckhaus Westrick Heller Liber, INT'L FIN. L. REV., Dec. 1997, at 16.

122. See Allen & Overy Hires in Frankfurt, INTL FIN. L. REV., Sept. 1998,
at 5 (reporting “poached partners” from rival firms); Bruckhaus Opens in Mu-
nich (visited Dec. 14, 1999) <http:/www.lawmoney.com/homepage/Display_
story/Previewstory.asp?StoryNum=3551> (noting that Bruckhaus hired four
Boesebeck partners); Haarmann Poaches Lovells Partner (visited Jan. 26,
2000) <http//www.lawmoney.com/homepage/Display_story/Previewstory.asp?
StoryNum=3707> (noting that a Frankfurt lawyer was hired from rival Ger-
man firm); Haarmann to Open in London (visited Dec. 14. 1999) <http://www.
lawmoney.com/homepage/Display_story/Previewstory.asp?StoryNumb=3532>
(noting that German firm to hire lawyers from leading U.K. firms); Heard at
the Bar, INT’L FIN. L. REV., June 1999, at 4 (reporting that UK. firm Ashurst
Morris hired lawyers from two German firms); Heard at the Bar, INT’L FIN. L.
REV., Apr. 1999, at 4 (reporting that U.S. firm hired treasurer of Germany’s
CDU political party and former government minister); Hemmelrath Announces



