






REGULATORY OBJECTIVES

We also added language to this objective specifying that legal services must
be delivered professionally. While we recognize that in some jurisdictions,
the concept of professionalism arguably has been used as a cover for lawyer
self-protection,272 we think that when interpreted and implemented
properly, the concept is valuable. For example, the New South Wales
OLSC has taken the position that in addition to promoting the other
objectives, its role includes enhancing the professionalism of legal
practitioners and reminding them of what it means to be part of a
profession.273  We ultimately concluded that it is vital that regulatory
objectives promote professionalism both to meet the primary purpose of
regulation as well as to address concerns raised in some quarters that
regulation could have the effect of suppressing professionalism.

The seventh and final regulatory objective on our list is ensuring that
lawyer regulation is consistent with principles of "good regulation." As
noted earlier, only a few jurisdictions have included general principles
within their regulatory objectives.274 There are several reasons why our
recommendations include this objective. We believe that it is
uncontroversial that lawyer regulators should comply with good regulation
principles. Accordingly, we see a benefit to including that concept within
the regulatory objectives so as to provide notice, transparency, and a
reminder of these expectations. Second, if the regulatory objectives do not
include these types of general principles, it is perhaps more likely that these
principles will be imposed on lawyer regulators in ways that they find less
satisfactory. 275 Third, we believe that for regulation to be effective, it must
include a constant questioning or assessment of the effectiveness of the
regulation in terms of those that are regulated (lawyers) and those affected
by the regulation (clients, consumers, and the general community).
Regulatory objectives can have the effect of making this clear to the
regulators so as to enhance their role in promoting professionalism, the rule
of law, and client protection.

272. See, e.g., Knake, supra note 259; Deborah L. Rhode, Policing the Professional
Monopoly: A Constitutional and Empirical Analysis of Unauthorized Practice Prohibitions,
34 STAN. L. REV. 1, 40 (1981); Ted Schneyer, Policymaking and the Perils of
Professionalism: The ABA's Ancillary Business Debate as a Case Study, 35 ARIZ. L. REV.
363, 368-69 (1993); Ted Schneyer, Professionalism as Bar Politics: The Making of the
Model Rules ofProfessional Conduct, 14 LAW & Soc. INQUIRY 677, 725 (1989).

273. See Mark, supra note 39.
274. See supra notes 101-05, 128 and accompanying text (describing the general

regulation principles found in Australia and in the regulated professionals' acts in Manitoba,
Ontario, and Nova Scotia).

275. See, e.g., Terry, supra note 26, at 209 ("When these new regulators approach the
topic of lawyer regulation, they are much more likely to assume that lawyers should be
treated in a manner similar to other service providers. Moreover, such regulators are likely
to be skeptical of claims that the legal profession is unique and should be treated differently
than other professions."); Terry, supra note 189, at 1 (explaining how the legal profession
came into the game late with respect to implementation of the FATF recommendations); E-
mail from Darrel Pink, supra note 105 (noting that there was "a fair amount of controversy"
concerning legislation in Nova Scotia and elsewhere because "it introduced a new level of
government oversight over all professions").

27392012]



FORDHAMLAW REVIEW

If jurisdictions decide to include a reference to good regulation principles
within their regulatory objectives, one of the decisions they will face is
whether to spell out the principles of good regulation or simply refer to the
concept in general. The Australian and Canadian examples have cited
specific principles of good regulation. The advantage of doing that is that
the expectations are clear. The disadvantages include the fact that what is
considered good regulation is expressed somewhat differently in different
jurisdictions and may evolve over time. 276

A second possible disadvantage of including specific "good regulation"
principles is that by specifying the issues, the legal profession may bring to
the forefront an issue that to date has remained on the back burner. In
particular, some governments and commentators have used language that
could be interpreted to mean that before legal regulators act, they must have
empirical evidence justifying the proposed rule or restriction. 277

While this type of "empiricism" principle undoubtedly makes sense in
some contexts (such as prescription drug approvals), is it an appropriate
principle to use for legal profession regulation where it may be difficult to
measure ex ante the impact of regulatory changes on objectives such as
public interest or the rule of law? If this "empiricism" principle is not an
appropriate one to include in regulatory objectives, is that a reason to
exclude general regulatory principles such as those found in the draft
Australian regulatory objectives? Despite these possible disadvantages, we
conclude that jurisdictions should include a reference to good regulatory
principles, if not a list of those general regulatory principles.

Appendix 1 is a chart that compares the objectives we recommend to the
objectives that have been drafted for, or enacted by, other jurisdictions.
Appendix 2 demonstrates that the seven regulatory objective concepts that
we recommend are consistent with regulatory objectives found around the
world.

Although Appendix 1 demonstrates that there is precedent for all of the
concepts we recommend, we have not recommended adoption of all of the
concepts currently found in various regulatory objectives. To the contrary,

276. The draft Australian regulatory objectives for the legal profession state that
regulation should be efficient, effective, targeted, and proportionate. See [Draft] Legal
Profession National Law 2011, ch 1, pt 1, s 1.1.3(e). Other jurisdictions have endorsed
"good regulation" concepts that are similar in principle to these Australian objectives, but
that are phrased differently. See supra note 11 and accompanying text. The APEC-OECD
Integrated Checklist on Regulatory Reform asks whether regulation (broadly defined) is
transparent, consistent, comprehensible, accessible to users both inside and outside
government, and to domestic as well as foreign parties and whether its effectiveness is
regularly assessed. See APEC-OECD Checklist, supra note 9, at 7.

277. See, e.g., OECD, OECD GUIDING PRINCIPLES FOR REGULATORY QUALITY AND
PERFORMANCE (2005) ("Good regulation should: (i) serve clearly identified policy goals,
and be effective in achieving those goals; (ii) have a sound legal and empirical basis . . . ."
and listing six other items); CANADIAN COMPETITION REPORT, supra note 2, at 37-41
("Restrictions should be directly linked to clear and verifiable outcomes."); APEC-OECD
Checklist, supra note 9, at 12 ("Are the legal basis and the economic and social impacts of
drafts of new regulations reviewed? What performance measurements are being envisaged
for reviewing the economic and social impacts of new regulations?").
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we deliberately considered and then rejected a number of concepts found in
other jurisdictions. One of the first concepts we rejected was the idea of
setting priorities among the regulatory objectives. Although some
jurisdictions-notably India-have tried to do this, most jurisdictions have
chosen not to set priorities, even though the objectives may appear to
compete on occasion. We consider the latter approach to be the wisest. We
believe that it will be difficult to predict at the outset which objective
should be given priority in any given set of facts. Although one might
argue that the objectives provide little guidance, as noted earlier, we believe
that it is a very useful step forward if the objectives can be used to frame the
conversation and debate so that one knows what are acceptable grounds for
regulation.

Second, we considered but deliberately omitted any regulatory objective
that focused on the interests of the legal profession or that referred to
maintaining the monopoly of the legal profession, even if it made those
interests subordinate to the objectives described above. Different
jurisdictions have framed this type of objective in different ways. 278

Regardless of how it is couched, however, we believe that it is unwise to
include this type of objective within the list. While we recognize that it
might be possible to make a principled argument in favor of such an
objective, we concluded that the risks were too great that such an objective
would lead to rent-seeking behavior or self-dealing on the part of the
profession or to concerns about such behavior. 279

As noted earlier, we omitted the objective of "promoting competition,"
which is found in several jurisdictions, because we concluded that it was
best viewed as an instrumental value rather than as an end in itself. For
similar reasons, we omitted the regulatory objective that encouraged an
independent, strong, diverse, professional, and effective legal profession.280

We concluded that, in the context of developing objectives for lawyer
regulation, this objective, similar to the competition objective, was best
viewed as instrumental value rather than as an end in itself. One reason
why we value a diverse legal profession is to ensure greater access to justice

278. See, e.g., Lawyers and Conveyancers Act 2006, pt. 1, § 3(l)(c) (N.Z.) (citing the
purpose "to recognise the status of the legal profession"); Bylaws of the Danish Bar and Law
Society, supra note 123, at bylaw 1 (stating the purpose "to work for the benefits of the
Danish legal community"); Legal Professions Act, R.S.A. 2000, c. L-8, pt. 3, § 49(1)(b)
(Can.) ("tends to harm the standing of the legal profession generally"); Legal Profession Act,
S.B.C. 1998, c. 9, § 3(b)(ii) (Can.) ("Subject to paragraph (a) . . . to uphold and protect the
interests of its members."); Legal Profession Act, R.S.N.W.T. 1998, c. L-2, § 22(a) (Can.)
("[prohibited conduct] is such as to be harmful to .. . the members of the Society.").

279. See, e.g., Decker & Yarrow, supra note 12, at 61 ("We have explained why self-
regulatory bodies have a natural incentive to promulgate rules that serve to improve their
own positions, at the expense of consumers, particularly when such a shift in resources can
be achieved with limited adverse effects on economic efficiency (the envelope theorem).
This means that even self-regulatory objectives that are heavily weighted towards promotion
of the general good, and only very modestly weighted towards professional self interest,
could have significantly adverse implications for consumers."); Rhode & Woolley, supra
note 222.

280. Cf Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1(d).
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for clients and citizens. We value an independent and strong legal
profession so that lawyers can take their proper place in preserving the rule
of law in a society. We also thought that there were better locations to
address the objective of ensuring equal access to the profession. 281

As a final observation, we recognize that even if a jurisdiction accepts
our recommendation to include a particular concept in its regulatory
objectives, the jurisdiction will have choices with respect to how it
expresses that regulatory objective concept. Although we originally
considered recommending specific language, we ultimately chose not to do
so and to limit our recommendations to concepts rather than specific
language.

Our decision not to recommend specific language, however, does not
mean that we consider the language used in the objectives to be
unimportant. To the contrary, as this Article has shown, many of the
debates that have taken place in jurisdictions have been about relatively
subtle language differences that affect the emphasis and tone. One
jurisdiction may decide, for example, that given its history, context,
problems, and goals, it is very important to refer to legal services
"consumers" whereas another jurisdiction may decide just the opposite and
that it is very important to refer to "clients." We conclude that given the
differing contexts in different jurisdictions, it is inappropriate to
recommend a "one size fits all" approach with respect to specific
language. 282 We do believe, however, that it is possible to recommend
concepts that will serve as a useful template for all jurisdictions.

CONCLUSION

A number of jurisdictions have adopted regulatory objectives for the
legal profession, and interest in this issue is growing: regulatory objectives
have been proposed for Australia, Ireland, and India, among other countries.
We submit that there is a very good reason for the increased interest in
adopting regulatory objectives. Put simply, regulatory objectives make for
better lawyer regulation both in theory and in practice. Because regulatory
objectives define the purpose of regulation and set its parameters, they serve
as a guide to assist those regulating the legal profession. Regulatory
objectives identify, for those affected by the particular regulation, the
purpose of that regulation. Regulatory objectives can help set the
parameters of public debate by defining the issues the regulator considers
relevant. Regulatory objectives assist in ensuring that the function and
purpose of the particular legislation is transparent. For example, when the
regulatory body administering the legislation is questioned, about their
interpretation of the legislation, the regulatory body can point to the
regulatory objectives to demonstrate compliance with this function and
purpose. Regulatory objectives can help define the parameters of the

281. Id. § 1(e) (encouraging equal opportunities).
282. If asked, however, we are happy to make specific recommendations for our own

jurisdictions.
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legislation by assisting in determining the breadth and depth of legislation.
Finally, if regulatory objectives are adopted by multiple jurisdictions and if
they are generally consistent, that might help the legal profession in its
negotiations with these jurisdictions.

For these reasons, we urge the jurisdictions that have not yet adopted
regulatory objectives for the legal profession to do so promptly.
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APPENDIX 1

COMPARING OUR RECOMMENDED OBJECTIVES WITH EXISTING AND DRAFT

REGULATORY OBJECTIVES 283

Our Related Concepts in Variations and Observations
Recommended Draft or Existing

Objective Objectives
1. Protection * U.K. § l(1)(d) 284  Some objectives refer to
of clients - Scotland § 1(b)(i) 285  "consumers" and some refer

- New Zealand to "clients." 29'
§ 3(1)(a)-(b)28 6  Some include in a single

Nova Scotia § 33287 objective "protecting" and
Draft Australia "promoting" the interests of

s 1.1.3(c) 288  consumers. 292 We have
Draft India § 3(d)289  separated these in
Draft Ireland Recommended Objectives I

§ 9(4)(C) 290  and 5.
Some do not refer

explicitly to clients but
presumably include this idea
when referring to public
interest. 293

283. Our recommended objectives and rationale are set forth supra. The existing and
draft regulatory objectives for the legal profession are described supra at Part II.A-B. For
convenience's sake, the existing and draft regulatory objectives are consolidated in
Appendix 2, infra. This appendix cross-references our recommended objectives with the
existing and draft regulatory objectives for the legal profession. Appendix I also highlights
some of the comments found in Part II.D.

284. Legal Services Act, 2007, c. 29, § 1(1)(d) (U.K.).
285. Legal Services (Scotland) Act, 2010, (A.S.P. 16), § l(b)(i).
286. Lawyers and Conveyancers Act 2006, pt. 1, § 3(1)(a)-(b) (N.Z.).
287. Legal Profession Act, S.N.S. 2004, c. 28, pt. 3, § 33 (Can.).
288. [Draft] Legal Profession National Law 2011, ch 1, pt 1, s 1.1.3(c) (Austl.).
289. [Draft] Legal Practitioners Act, 2010, § 3(a) (India).
290. Legal Services Regulation Bill 2011 (Act No. 58/2011), pt. 2, § 9(4)(c) (Ir.).
291. Compare Legal Services Act, 2007, c. 29, § 1(1)(d) (U.K.) (consumers), with [Draft]

Legal Practitioners Act, 2010, § 3(d) (India) (clients).
292. See, e.g., Legal Services Act, 2007, c. 29, § 1(l)(d) (U.K.) ("protecting and

promoting the interests of consumers"). Compare Recommended Objective 1 (protection of
clients), with Recommended Objective 5 (increasing access to justice).

293. See, e.g., Legal Profession Act, S.B.C. 1998, c. 9, pt. 1, § 3(a) (Can.).

2744 [Vol. 80



REGULATORY OBJECTIVES

Our Related Concepts in Variations and Observations
Recommended Draft or Existing

Objective Objectives
2. Protection
of the public
interest

* U.K. § l(1)(a)294

* Scotland § 1 (b)(ii)295

. New Zealand
§ 3(1)(b) 296

. Alberta § 49(c) 297

. British Columbia
§ 3(a) 298

* Manitoba § (3)(1)299
* New Brunswick

§ 5(a)300

* Newfoundland and
Labrador
§ 18(1)(1)301

* Northwest Territories
§ 22(a)302

* Nova Scotia § 33303

* Ontario § 4.2(3)304
* Prince Edward Island

§ 4(a)305

* Quebec § 12306

* Saskatchewan
§ 3.1(a)307

* Yukon § 3(a) 308

* Draft Australia
s 1.1.3(c) 30 9

* Draft India § 3(a) 310

* Draft Ireland
§ 9(4)(a)311

Most cite protection of
the public interest, but
Australia simply cites
protection of the public. 3 12

Some refer to the "best
interests" of the public and
some add the word
"generally" after stating
protection of the public
interest.313

Some say protecting and
promoting, others do not.3 14

Scotland has distinct
objectives for supporting the
interests of justice and
protecting-promoting public
interest. 315

This key concept was
omitted from the original
U.K. bill. 316

294. Legal Services Act, 2007, c. 29, § 1(1)(a) (U.K.).
295. Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1(b)(ii).
296. Cf Lawyers and Conveyancers Act 2006, pt. 1, § 3(1)(b) (N.Z.). This section refers

to maintaining confidence in the provision of legal services, which might mean something
different than protection of the public interest.

297. Legal Profession Act, R.S.A. 2000, c. L-8, pt. 3, § 49(c) (Can.).
298. Legal Profession Act, S.B.C. 1998, c. 9, pt. 1, § 3(a) (Can.).
299. Legal Profession Act, C.C.S.M., c. L107, pt. 2, § (3)(1) (Can.).
300. Law Society Act, S.N.B. 1996, c. 89, pt. 2, § 5(a) (Can.).
301. Law Society Act, S.N.L. 1999, c. L-9.1, pt. 1, § 18(1)(1) (Can.).
302. Legal Profession Act, R.S.N.W.T. 1998, c. L-2, pt. 3, § 22(a) (Can.).
303. Legal Profession Act, S.N.S. 2004, c. 28, pt. 3, § 33 (Can.).
304. Law Society Act, R.S.O. 1990, c. L.8, pt. 1, § 4.2(3) (Can.).
305. Legal Profession Act, S.P.E.I. 1992, c. L-6.1, pt. 2, § 4(a)(Can.).
306. An Act Respecting the Barreau du Qudbec, R.S.Q., c. B-1, § 12 (Can.).
307. Legal Profession Act, 1990, S.S. 1990, c. L-10.1, pt. 2, § 3.1(a) (Can.).
308. Legal Profession Act, R.S.Y. 2002, c. 134, pt. 1, § 3(a) (Can.).
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309. [Draft] Legal Professional National Law 2011, ch 1, pt 1, s 1.1.3(c) (Austl.).
310. [Draft] Legal Practitioners Act, 2010, § 3(a) (India).
311. Legal Services Regulation Bill 2011 (Act No. 58/2011), pt. 2, § 9(4)(a) (Ir.).
312. Compare Legal Services Act, 2007, c. 29, § 1(1)(a) (U.K.), with [Draft] Legal

Professional National Law 2011, ch 1, pt 1, s 1.1.3(c) (Austl.).
313. See, e.g., Legal Profession Act, R.S.A. 2000, c. L-8, pt. 3, § 49(c) (Can.) ("is

incompatible with the best interests of the public"); Legal Services (Scotland) Act, 2010,
(A.S.P. 16), § 1(b)(ii) ("the public interest generally").

314. Compare Legal Services Act, 2007, c. 29, § 1(1)(a) (U.K.) ("protecting and
promoting"), with Law Society Act, R.S.O. 1990, c. L.8, pt. 1, § 4.2(1) (Can.) ("The Society
has a duty to protect the public interest.").

315. See Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1(a)(ii), (b)(ii).
316. See supra note 68 and accompanying text.
317. Legal Services Act, 2007, c. 29, § l(1)(b), (g) (U.K.).
318. Legal Services (Scotland) Act, 2010, (A.S.P. 16), § l(a)(i).
319. Law Society Act, R.S.O. 1990, c. L.8, pt. 1, § 4.2(1) (Can.) ("The Society has a duty

to maintain and advance the cause of justice and the rule of law."). British Columbia, New
Brunswick, Prince Edward Island, and the Yukon refer to the public interest in the
administration of justice, which is arguably similar. See Legal Profession Act, S.B.C. 1998,
c. 9, pt. 1, § 3(a) (Can.); Law Society Act, S.N.B. 1996, c. 89, pt. 2, § 5(a) (Can.); Legal
Profession Act, S.P.E.I. 1992, c. L-6.1, pt. 2, § 4(a) (Can.); Legal Profession Act, R.S.Y.
2002, c. 134, pt. 1, § 3(a) (Can.).

320. [Draft] Legal Practitioners Act, 2010, § 3(b), (g) (India).
321. Legal Services Regulation Bill 2011 (Act No. 58/2011), pt. 2, § 9(4)(b) (Ir.).
322. See Legal Services Act, 2007, c. 29, § 1(l)(b), (g) (U.K.) ("increasing public

understanding of the citizen's legal rights and duties").
323. [Draft] Legal Practitioners Act, 2010, § 3(b), (g) (India) ("creating legal awareness

amongst the general public and to make the consumers of the legal profession well informed
of their legal rights and duties").

324. Legal Services Regulation Bill 2011 (Act No. 58/2011), pt. 2, § 9(4)(b) (Ir.).

Our Related Concepts in Variations and Observations
Recommended Draft or Existing

Objective Objectives
3. Promoting * U.K. § l(1)(b) 317  U.K. § I(1)(b) and others
public . Scotland § 1(a)(i) 3 18  refer to supporting the
understanding . Ontario § 4.2(1)319 "constitutional" principle of
of the legal * Draft India the rule of law and § I(1)(g)
system and § 3(b), (g) 320  asks for increased public
respect for the * Draft Ireland understanding of citizens'
rule of law § 9(4)(b) 32 1 rights and duties.322 India

§ 3(g) similarly focuses on
public knowledge. 323

Ireland refers to supporting
the proper and effective
administration ofjustice.

32 4
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Our Related Concepts in Variations and Observations
Recommended Draft or Existing

Objective Objectives

4. Ensuring
lawyer
independence
sufficient to
allow for a
robust "rule of
law" culture

* U.K. § 1(l)(b) 325

* Scotland
§ l(a)(i), 1(d) 326

* Denmark Bylaw 1327

. British Columbia
§ 3(a)(ii) 328

* Manitoba § 3(1)329

* New Brunswick
§ 5(c) 330

* Prince Edward Island
§ 4(c) 331

* Yukon § 3(a)(2) 332

* Draft Australia
1.1.3(f) 333

* Draft India § 3(f) 334

* Draft Ireland
§ 9(4)(e)335

The concept of lawyer
independence appears often
but in varied settings.
Several jurisdictions refer to
lawyer independence; some
of these same jurisdictions
have separate objectives
regarding the rule of law.336

Regarding independence,
the United Kingdom says
"ensuring an independent,
strong, diverse, and effective
legal profession." 337 Others
refer to "varied" rather than
"diverse" and some omit
this term. 338 India adds
language that lawyers have
ethical obligations and a
strong sense of duty toward
tribunals. 339

Many Canadian provinces
refer in the same paragraph
to "independence, integrity,
and honor." 340

The Australian objective
combines independence
with a reference to co-
regulatory systems. 341

Our recommendation
combines these concepts so
that it is clear that lawyer
independence is not a self-
serving value, but is directly
related to maintaining a
robust rule of law.

325. Legal Services Act, 2007, c. 29, § 1(1)(b), (e) (U.K.).
326. Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1(a)(i), 1(d).
327. Bylaws of the Danish Bar and Law Society, supra note 123, at bylaw I ("to guard

the independence and integrity of lawyers").
328. Legal Profession Act, S.B.C. 1998, c. 9, pt. 1, § 3(a)(iii) (Can.).
329. Legal Profession Act, C.C.S.M., c. L107, pt. 2, § 3(1) (Can.).
330. Law Society Act, S.N.B. 1996, c. 89, pt. 2, § 5(c) (Can.).
331. Legal Profession Act, S.P.E.I. 1992, c. L-6.1, pt. 2, § 4(c) (Can.).
332. Legal Profession Act, R.S.Y. 2002, c. 134, pt. 1, § 3(a)(2) (Can.).
333. [Draft] Legal Profession National Law 2011, ch 1, pt 1, s 1.1.3(f) (Austl.).
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Our Related Concepts in Variations and Observations
Recommended Draft or Existing

Objective Objectives

5. Increasing
access to
justice
(including
clients'
willingness and
ability to
access lawyers'
services)

Access to justice
provisions:

. U.K. § l(1)(c) 342

* Scotland § 1(c)(i) 343

* Ontario § 4.2(2)344
* Draft Australia

s 1.1.3(e) 345

* Draft India § 3(c) 346

Competition provisions:

* U.K. § 1(1)(e)3 47

* Scotland § 1(c)(ii) 348

* Draft India § 3(e)349

* Draft Ireland
§ 9(4)(d) 35 0

334. [Draft] Legal Practitioners Act, 2010, § 3(f) (India).
335. Legal Services Regulation Bill 2011 (Act No. 58/2011), pt. 2, § 9(4)(e) (Ir.).
336. See, e.g., Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1(a)(i), 1(d); see also

Recommended Objective 3, supra, for citations to objectives with "rule of law" language.
337. Legal Services Act, 2007, c. 29, § 1(1)(b), (e) (U.K.).
338. See, e.g., Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1(d) ("promoting an

independent, strong, varied and effective legal profession").
339. [Draft] Legal Practitioners Act, 2010, ch. 3(f) (India).
340. See, e.g., Law Society Act, S.N.B. 1996, c. 89, pt. 2, § 5(c) (Can.); Legal Profession

Act, S.P.E.I. 1992, c. L-6.1, pt. 2, § 4(c) (Can.).
341. [Draft] Legal Profession National Law 2011, ch 1, pt 1, s 1.1.3(f) (Austl.).
342. Legal Services Act, 2007, c. 29, § 1(1)(c) (U.K.).
343. Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1(c)(i).
344. Law Society Act, R.S.O. 1990, c. L.8, pt. 1, § 4.2(2) (Can.).
345. [Draft] Legal Profession National Law 2011, ch 1, pt 1, sl .1.3(e) (Austl.).
346. [Draft] Legal Practitioners Act, 2010, § 3(c) (India).

There is some language
variability. The United
Kingdom says "improving
public access" whereas
Scotland says "promoting
public access." 351 Australia
speaks of empowering
clients to make informed
choices about the services
and costs. 352

We believe that
''competition" is best
thought of as an
instrumental goal designed
to increase access rather
than as a stand-alone
objective. We have added
language to explain that
access includes concepts of
ability and willingness,
which would include cost
and other issues. There is
some variability among
those jurisdictions that list
competition as a stand-alone
objective. India, for
example, states that
competition must be for the
goal of improving the
auality of service.
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347. Legal Services Act, 2007, c. 29, § 1(1)(e) (U.K.).
348. Legal Services (Scotland) Act, 2010, (A.S.P. 16), §I (c)(ii).
349. [Draft] Legal Practitioners Act, 2010, § 3(e) (India).
350. Legal Services Regulation Bill 2011 (Act No. 58/2011), pt. 2, § 9(4)(d) (Ir.).
351. Legal Services Act, 2007, c. 29, § 1(1)(c) (U.K.).
352. [Draft] Legal Profession National Law 2011, ch 1, pt 1, s 1.1.3(e) (Austl.).
353. Legal Services Act, 2007, c. 29, § 1(1)(h) (U.K.).
354. Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1(f).
355. Bylaws of the Danish Bar and Law Society, supra note 123, at bylaw 1.
356. Legal Profession Act, S.B.C. 1998, c. 9, pt. 1, § 3(a)(iii) (Can.).
357. Legal Profession Act, C.C.S.M., c. L107, pt. 2, § 3(2)(a) (Can.).
358. Law Society Act, S.N.B. 1996, c. 89, pt. 2, § 5(d) (Can.).
359. Legal Profession Act, S.N.S. 2004, c. 28, pt. 3, §§ 4(2)(b), 33 (Can.).
360. Legal Profession Act, S.P.E.I. 1992, c. L-6.1, pt. 2, § 4(b) (Can.).
361. Legal Profession Act, 1990, S.S. 1990, c. L-10.1, pt. 2, § 3.1(c) (Can.).
362. Legal Profession Act, R.S.Y. 2002, c. 134, pt. 1, § 3(a)(iii) (Can.).
363. [Draft] Legal Profession National Law 2011, ch 1, pt 1, s 1.1.3(b) (Austl.).
364. [Draft] Legal Practitioners Act, 2010, § 3(h) (India).
365. Legal Services Regulation Bill 2011 (Act No. 58/2011), pt. 2, § 9(4)(f) (Ir.).
366. Legal Services Act, 2007, c. 29, §§ 1(h), 2 (U.K.); Legal Services (Scotland) Act,

2010, (A.S.P. 16), §§ 1(f), 2.
367. [Draft] Legal Profession National Law 2011, ch 1, pt 1, s 1.1.3(b) (Austl.).
368. Bylaws of the Danish Bar and Law Society, supra note 123, at bylaw 1.
369. See, e.g., Legal Profession Act, C.C.S.M., c. L107, pt. 2, § 3(2)(a) (Can.).

Our Related Concepts in Variations and Observations
Recommended Draft or Existing

Objective Objectives
6. Promoting * U.K. § 1(l)(h) 353  There is variability in the
lawyers' * Scotland § 1(f) 354  way this concept is
compliance * Denmark Bylaw 1355 conveyed. The United
with . British Columbia Kingdom and Scotland refer
professional § 3(a)(iii) 356  to professional principles
principles * Manitoba § 3(2)(a) 357  and then list them in a
(including * New Brunswick separate section.366

competent and § 5(d) 358  Australia does not refer to
professional n Nova Scotia professional principles, but
service) §§ 4(2)(b), 33359 identifies competency and

maintaining high ethical and
Prince Edward Island professional standards. 367

§# 4(b)360 Denmark refers to
* Saskatchewan discharging the duties and

§ 3.1(c) 361  obligations of lawyers. 368

* Yukon § 3(a)(iii) 362  Some refer to the
* Draft Australia professional responsibility

s 1.1.3(b) 363  of lawyers. 369

* Draft India § 3(h) 364
* Draft Ireland

§ 9(4)(f)
3 6 5
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370. Law Society Act, R.S.O. 1990, c. L.8, pt. 1, § 4.2(4}-(5) (Can.).
371. [Draft] Legal Profession National Law 2011, ch 1, pt 1, s 1.1.3(a), (e) (Austl.).
372. See generally infra Appendix 2.
373. See [Draft] Legal Profession National Law 2011, ch 1, pt 1, s 1.1.3(e) (Austl.); Law

Society Act, R.S.O. 1990, c. L.8, pt. 1, § 4.2 (4)-(5) (Can.). Both Australia and Ontario refer
to proportionality. Australia also refers to national consistency and regulation that is
efficient, effective, targeted & proportionate, whereas Ontario refers to timely, open and
efficient regulation. Id.; see also supra note 103 (citing the Manitoba, Ontario, and Nova
Scotia laws that apply to multiple professions, including the legal profession).

Our Related Concepts in Variations and Observations
Recommended Draft or Existing

Objective Objectives
7. Ensuring * Ontario Most jurisdictions do not
that lawyer § 4.2(4)-(5)370 include these types of
regulation is * Draft Australia principles. 372 Australia and
consistent with s 1.1.3(a), (e)371 Ontario list regulatory
principles of principles but express them
"good differently.373
regulation"
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APPENDIX 2

EXISTING AND DRAFT REGULATORY OBJECTIVES

(IN REVERSE ALPHABETICAL ORDER)

United Kingdom [England and Wales]374

Legal Services Act, 2007, c. 29, § 1 (U.K.).

(1) In this Act a reference to "the regulatory objectives" is a reference to
the objectives of-

(a) protecting and promoting the public interest;

(b) supporting the constitutional principle of the rule of law;

(c) improving access to justice;

(d) protecting and promoting the interests of consumers;

(e) promoting competition in the provision of services within
subsection (2) [referring to authorized persons];

(f) encouraging an independent, strong, diverse and effective legal
profession;

(g) increasing public understanding of the citizen's legal rights and duties;

(h) promoting and maintaining adherence to the professional principles.

ScotlandP5

Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1.

1 Regulatory Objectives
For the purposes of this Act, the regulatory objectives are the objectives

of-

(a) supporting-

(i) the constitutional principle of the rule of law,
(ii) the interests of justice,

(b) protecting and promoting-

(i) the interests of consumers,

(ii) the public interest generally,

(c) promoting-

(i) access to justice,

374. Legal Services Act, 2007, c. 29 (U.K.), available at http://www.statutelaw.gov.uk/
content.aspx?LegType=AIl+Primary&PageNumber=3&NavFrom=2&parentActiveTextDocI
d=3423426&ActiveTextDocd=3423429&filesize-4184.

375. Legal Services (Scotland) Act, 2010, (A.S.P. 16), § 1, available at
http://www.legislation.gov.uk/asp/2010/16/pdfs/asp_20100016_en.pdf.
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(ii) competition in the provision of legal services,

(d) promoting an independent, strong, varied and effective legal
profession,

(e) encouraging equal opportunities (as defined in Section L2 of Part II of
Schedule 5 to the Scotland Act 1998) within the legal profession,

(f) promoting and maintaining adherence to the professional principles.

New Zealand3 76

Lawyers and Conveyancers Act 2006, pt. 1, § 3(1)(a)-(c).

3 Purposes
(1) The purposes of this Act are-

(a) to maintain public confidence in the provision of legal services and
conveyancing services:

(b) to protect the consumers of legal services and conveyancing services:

(c) to recognise the status of the legal profession and to establish the new
profession of conveyancing practitioner.

Denmark377

Bylaws of the Danish Bar and Law Society
Adopted by the General Meeting of Lawyers on 25 October 2008.

Objects and registered office
Bylaw I

The objects for which the Danish Bar and Law Society is established are

to guard the independence and integrity of lawyers;

to ensure and enforce the discharge of the duties and obligations of
lawyers;

to maintain the professional skills of lawyers; and

to work for the benefit of the Danish legal community.

376. Lawyers and Conveyancers Act 2006, pt. 1, § 3(1)(a)-(c), available at
http://www.legislation.govt.nz/act/public/2006/0001/latest/DLM364939.html.

377. Bylaws of the Danish Bar and Law Society, Adopted by the General Meeting of
Lawyers on 25 October 2008, available at http://www.advokatsamfundet.dk/Service/
English/Rules/-/media/Files/EnglishNedtaegtforDetDanskeAdvokatsamfund_-
08122008_eng2.ashx.
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Canada

Alberta378

Legal Profession Act, R.S.A. 2000, c. L-8.
Conduct of Members
Interpretation
49(1) For the purposes of this Act, any conduct of a member, arising

from incompetence or otherwise, that

(a) is incompatible with the best interests of the public or of the members
of the Society, or

(b) tends to harm the standing of the legal profession generally, is
conduct deserving of sanction, whether or not that conduct relates to the
member's practice as a barrister and solicitor and whether or not that
conduct occurs in Alberta.

British Columbia379

Legal Profession Act, S.B.C. 1998, c. 9.
Public interest paramount
3 It is the object and duty of the society

(a) to uphold and protect the public interest in the administration of

justice by
(i) preserving and protecting the rights and freedoms of all persons,

(ii) ensuring the independence, integrity and honour of its members,
and
(iii) establishing standards for the education, professional
responsibility and competence of its members and applicants for
membership, and

(b) subject to paragraph (a),

(i) to regulate the practice of law, and

(ii) to uphold and protect the interests of its members.

Manitoba380

Legal Profession Act, C.C.S.M., c. L107.
Purpose
3(1) The purpose of the society is to uphold and protect the public

interest in the delivery of legal services with competence, integrity and
independence.

Duties
3(2) In pursuing its purpose, the society must

378. Legal Profession Act, R.S.A. 2000, c. L-8, available at http://www.qp.alberta.ca
/documents/Acts/108.pdf.

379. Legal Profession Act, S.B.C. 1998, c. 9 (effective Dec. 31, 1998) (current to Sept.
21, 2011), available at http://www.bclaws.ca/EPLibraries/bclawsnew/document/ID/
freeside/00 98009 01.

380. Legal Profession Act, C.C.S.M., c. L107 (last revised June 12, 2008), available at
http://web2.gov.mb.ca/laws/statutes/ccsm/il07e.php.
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(a) establish standards for the education, professional responsibility and
competence of persons practising or seeking the right to practise law in
Manitoba; and

(b) regulate the practice of law in Manitoba.

New Brunswick381

Law Society Act, 1996, S.N.B. 1996, c. 89.
5 It is the object and duty of the Society

(a) to uphold and protect the public interest in the administration of
justice,

(b) to preserve and protect the rights and freedoms of all persons,

(c) to ensure the independence, integrity and honor of its members,

(d) to establish standards for the education, professional responsibility
and competence of its members and applicants for membership,

(e) to regulate the legal profession, and

(f) subject to paragraphs (a) to (d), to uphold and protect the interests of
its members.

Newfoundland and Labrador382

Law Society Act, S.N.L. 1999, c. L-9.1.
Powers of benchers
18. (1.1) The benchers have the authority to regulate the practice of law

and the legal profession in the public interest.
Northwest Territories383

Legal Profession Act, R.S.N.W.T. 1998, c. L-2.
PART III DISCIPLINE
INTERPRETATION
Definitions 22. In this Part, "conduct unbecoming a barrister and

solicitor or student-at-law" means any act or conduct that, in the judgment
of a Sole Inquirer or Committee of Inquiry, or the Court of Appeal, as the
case may be,

(a) is such as to be harmful to the best interests of the public or the
members of the Society, or
(b) tends to harm the standing of the legal profession generally[.]

381. Law Society Act, 1996, S.N.B. 1996, c. 89, available at http://www.lawsociety-
barreau.nb.ca/assets/documents/law-society-act.doc.

382. Law Society Act, S.N.L. 1999, c. L-9.1, amended by 2008 c. 17, available at
http://assembly.nl.ca/Legislation/sr/statutes/109- 1.htm.

383. Legal Profession Act, R.S.N.W.T. 1998, c. L-2 (last revised May 19, 2011),
available at http://www.justice.gov.nt.ca/PDF/ACTS/Legal%20Profession.pdf.
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Nova Scotia384
Legal Profession Act, S.N.S. 2004, c. 28.
Purpose of Society
4 (1) The purpose of the Society is to uphold and protect the public

interest in the practice of law.
(2) In pursuing its purpose, the Society shall

(a) establish standards for the qualifications of those seeking the
privilege of membership in the Society;

(b) establish standards for the professional responsibility and competence
of members in the Society;

(c) regulate the practice of law in the Province; and

(d) seek to improve the administration ofjustice in the Province by

(i) regularly consulting with organizations and communities in the
Province having an interest in the Society's purpose, including, but
not limited to, organizations and communities reflecting the
economic, ethnic, racial, sexual and linguistic diversity of the
Province, and
(ii) engaging in such other relevant activities as approved by the
Council.

Protection of public and integrity of profession
33 The purpose of Sections 34 to 53 [regarding the Complaints

Investigation Committee] is to protect the public and preserve the integrity
of the legal profession by

(a) promoting the competent and ethical practice of law by the members
of the Society;

(b) resolving complaints of professional misconduct, conduct
unbecoming a lawyer, professional incompetence and incapacity;
(c) providing for the protection of clients' interests through the
appointment of receivers and custodians in appropriate circumstances;
(d) addressing the circumstances of members of the Society requiring
assistance in the practice of law, and in handling or avoiding personal,
emotional, medical or substance abuse problems; and

(e) providing relief to individual clients of members of the Society and
promoting the rehabilitation of members.

384. Legal Profession Act, S.N.S. 2004, c. 28, as amended by S.N.S. 2010, c. 56,
(consolidated to Sept. 27, 2011), available at http://nslegislature.ca/legc/statutes/
legalpro.htm.
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Nunavut385

Legal Profession Act, R.S.N.W.T. (Nun.) 1988, c. L-2.
PART III, DISCIPLINE
Conduct unbecoming
[22] (2) Any act or conduct that in the judgment of a Sole Inquirer or a

Committee of Inquiry or the Court of Appeal, as the case may be,

(a) is such as to be harmful to the best interests of the public or the
members of the Society, or

(b) tends to harm the standing of the legal profession generally, is
conduct unbecoming a barrister and solicitor or a student-at-law within
the meaning of this section.

Ontario386

Law Society Act, R.S.O. 1990, c. L.8.
Function of the Society
4.1 It is a function of the Society to ensure that,

(a) all persons who practise law in Ontario or provide legal services in
Ontario meet standards of learning, professional competence and
professional conduct that are appropriate for the legal services they
provide; and

(b) the standards of learning, professional competence and professional
conduct for the provision of a particular legal service in a particular area
of law apply equally to persons who practise law in Ontario and persons
who provide legal services in Ontario.

Principles to be applied by the Society
4.2 In carrying out its functions, duties and powers under this Act, the

Society shall have regard to the following principles:

1. The Society has a duty to maintain and advance the cause of justice
and the rule of law.

2. The Society has a duty to act so as to facilitate access to justice for the
people of Ontario.

3. The Society has a duty to protect the public interest.

4. The Society has a duty to act in a timely, open and efficient manner.

5. Standards of learning, professional competence and professional
conduct for licensees and restrictions on who may provide particular
legal services should be proportionate to the significance of the
regulatory objectives sought to be realized.

385. Legal Profession Act, R.S.N.W.T. (Nun.) 1988, c. L-2 (current to Dec. 19, 2007),
available at http://www.justice.gov.nu.ca/apps/authoring/dspPage.aspx?page=CURRENT+
CONSOLIDATIONS+OF+ACTS+AND+REGULATIONS&letter-L.

386. Law Society Act, R.S.O. 1990, c. L.8, available at http://www.e-laws.gov.on.ca/
html/statutes/english/elaws statutes_90108_e.htm.
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Prince Edward Island387

Legal Profession Act, S.P.E.I. 1992, c. L-6.1, c. 39.
4. The objects of the society are

(a) to uphold and protect the public interest in the administration of
justice;

(b) to establish standards for the education, professional responsibility
and competence of its members and applicants for membership;

(c) to ensure the independence, integrity and honour of the society and its
members;

(d) to regulate the practice of law; and

(e) to uphold and protect the interests of its members.

Quebec388

An Act respecting the Barreau du Qu6bec, R.S.Q., c. B-1 389

Code des professions, L.R.Q., c. C-26.
12. The function of the Office shall be to see that each order ensures the

protection of the public. For that purpose, the Office may, in particular, in
collaboration with each order, monitor the operation of the various
mechanisms established within the order pursuant to this Code and, where
applicable, the Act constituting the professional order.

Saskatchewan390

Legal Profession Act, 1990, S.S. 1990, c. L-10.1.
Duty of society
3.1 In the exercise of its powers and the discharge of its responsibilities,

it is the duty of the society, at all times:
(a) to act in the public interest;

(b) to regulate the profession and to govern the members in accordance
with this Act and the rules; and

(c) to protect the public by assuring the integrity, knowledge, skill,
proficiency and competence of members.

387. Legal Profession Act, S.P.E.I. 1992, c. L-6.1, c. 39 (last revised Dec. 9, 2010),
available at http://www.gov.pe.callaw/statutes/pdfl1-06 1.pdf.

388. An Act respecting the Barreau du Qu6bec [English title], R.S.Q., c. B-1 (last revised
Aug. 11, 2010), available at http://www2.publicationsduquebec.gouv.qc.ca/dynamicSearch/
telecharge.php?type=2&file=%2F%2FB_1%2FBl_A.htm; Code des professions, Law R.Q.,
c. C-26, available at http://www2.publicationsduquebec.gouv.qc.ca/dynamicSearch/
telecharge.php?type=2&file=/C_26/C26.htm&PHPSESSID=36617b2f4fa6d2928dd8ec6flde
fl284 [French], http://www2.publicationsduquebec.gouv.qc.caldynamicSearch/
telecharge.php?type=2&file=/C_26/C26_A.HTM [English]; Ordres Professionels, OFFICE
DES PROFESSIONS QUEBEC, http://www.opq.gouv.qc.ca/ordres-professionnels/ (last visited
Apr. 21, 2012) (describing the functions).

389. The Act respecting the Barreau du Qudbec does not contain any objectives language.
But the overarching Code of the Professions, which is administered by the Office des
professions du Qu6bec, includes "objectives" language. What appears here is an unofficial
translation of this Act.

390. Legal Profession Act, 1990, S.S. 1990, c. L-10.1 (current through 2010), available at
http://www.qp.gov.sk.ca/documents/English/Statutes/Statutes/L10-1 .pdf.
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Yukon 391

Legal Profession Act, R.S.Y. 2002, c. 134.
Duty of the society
3 It is the object and duty of the society

(a) to uphold and protect the public interest in the administration of
justice by

(i) preserving and protecting the rights and freedoms of all persons,
(ii) ensuring the independence, integrity and honour of its members,
and

(iii) establishing standards for the education, professional
responsibility and competence of its members and applicants for
membership, and

(b) subject to paragraph (a),

(i) to regulate the practice of law, and
(ii) to uphold and protect the interest of its members.

REGULATORY OBJECTIVES THAT HAVE BEEN DRAFTED BUT NOT YET
ENACTED

(IN REVERSE ALPHABETICAL ORDER)

IrelandP92

Legal Services Regulation Bill 2011 (Act No. 58/2011).

9 (4) The Authority shall, in performing its functions of the regulation of
the provision of legal services under this Act, have regard to the objectives
of-

(a) protecting and promoting the public interest,

(b) supporting the proper and effective administration of justice,

(c) protecting and promoting the interests of consumers relating to the
provision of legal services,

(d) promoting competition in the provision of legal services in the State,

(e) encouraging an independent, strong and effective legal profession, and

(f) promoting and maintaining adherence to the professional principles
specified in subsection (5).

391. Legal Profession Act, R.S.Y. 2002, c. 134 (current through 2010), available at
http://www.lawsocietyyukon.com/act/lpadec2004.pdf.

392. Legal Services Regulation Bill 2011 (Act No. 58/2011) (Ir.), available at
http://www.oireachtas.ie/documents/bills28/bills/2011/5811/b5811 d.pdf.
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India393

[Draft] Legal Practitioners (Regulations and Maintenance of Standards in
Professions, Protecting the Interest of Clients and Promoting the Rule of
Law) Act, Government of India, Ministry of Law and Justice, Department
of Legal Affairs.

3. The Regulatory objectives. - (1) In this Act a reference to "the
regulatory objectives" is a reference to the objectives of-

(a) protecting and promoting the public interest;

(b) supporting the constitutional principle of the rule of law;

(c) improving access to justice;

(d) protecting and promoting the interests of the clients of the legal
practitioners;
(e) promoting healthy competition amongst the legal practitioners for
improving the quality of service;

(f) encouraging an independent, strong, diverse and effective legal
profession with ethical obligations and with a strong sense of duty
towards the courts and tribunals where they appear;

(g) creating legal awareness amongst the general public and to make the
consumers of the legal profession well informed of their legal rights and
duties;

(h) promoting and maintaining adherence to the professional principles.

Australia394

Council of Australian Governments (COAG) National Legal Profession
Reform, [Draft] Legal Profession National Law (31 May 2011).

The objectives of this Law are to promote the administration of justice
and an efficient and effective Australian legal profession, by:

(a) providing and promoting national consistency in the law applying to
the Australian legal profession; and

(b) ensuring lawyers are competent and maintain high ethical and
professional standards in the provision of legal services; and
(c) enhancing the protection of clients of law practices and the protection
of the public generally; and

(d) empowering clients of law practices to make informed choices about
the services they access and the costs involved; and

393. [Draft] Legal Practitioners Act, 2010, § 3 (India), available at
http://www.prsindia.org/uploads/media/draft/NALSA.pdf.

394. [Draft] Legal Profession National Law 2011, ch 1, pt 1, s 1.1.3 (Austl.), available at
http://www.ag.gov.au/Documents/National%20Legal%20Profession%20Legislation%20-
%20September/o202011 %20(%20for%20web%20site%20).pdf.
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(e) promoting regulation of the legal profession that is efficient, effective,
targeted and proportionate; and

(f) providing a co-regulatory framework within which an appropriate level
of independence of the legal profession from the executive arm of
government is maintained.


